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PE3IOME

IdTa CTaTbs HanpasJieHa Ha TO, YTOObl NPUBHECTMN NOAXOL C TOYKWN 3PEHNSA UMYLLECTBEHHOIO
npaBa 1 ero NpsMbIX N KOCBEHHbIX Pe/IEKCOB B MOJIHOM OCYLLECTBAEHUN OOMEHA. 3Had, YTO
He cywecTByeT cobcTBeHHOCTU 6€3 BAafeHUS UAWN BAadeHWS UMyLECTBOM, B 3TOM
KOHTEeKCTe OblJI0 NOATBEPXKAEHO, YTO NMPaBo COOCTBEHHOCTW M NMpaBo COBCTBEHHOCTM
ABNATCSA aBTOHOMHbIMU Apyr AAs Apyra, nonyyvas auddepeHunposaHHoe obpalyeHne ns-
3a ero 371aCTUYHOCTU UK chepbl, B KOTOPOM OHO MOApa3yMeBaeTCa B APYrMX BETBSX NpaBa.
TakoBbl 06bLWiMe Lenn, 1 B 3TON CBA3M Oblna NpensioxeHa cnenyollas BO3MOXHOCTbL B
OTHOLIEHNN KOHKPETHOMN Lenn: bbinn N 3aKOHbl BAOXHOBAEHbI CBETOM KpeauunoHU3Ma?
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KakoBbl yObITKM, CBA3aHHble ¢ (3akoHoM N° 14223/2006) B OTHOLIEHWW NpaBa Ha
cobCcTBEHHOCTb M BRageHne? C y4eTOM rmnoTesbl 3Ta CTaTbsA CTajla aKTyaJbHOW Mo
NCTOPUYECKOMY EBPENCKO-XPUCTMAHCKOMY COLEepXaHuto, yBaxkas cBoboaHyo Boan Lyxa
Ka)[4oro yenoeka. Taknum obpa3om, nccienoBaHne XxapakTepusyeTCcs Kak UHOAYKTUBHbIN
METOL, U HWYTO He MelwaeT WUHTEerpasbHOCTU APYrUX METOA0B CAyYaWHbIMU WU
Heay4alHbIMK MaplpyTamu. NccnegoBaHme BbI10 B Ka4eCTBE MCTOYHUKA CChINIOK: MOMOLLb
LOKTPUHbI, topucnpyneHummn, 3akoHos n CF/88. Taknum o6pa3oM, NOCKOIbKY OHa He nMmeeT
anpuvopnUCTUYECKON Lienn, 3Ta CTaTbs OTKpPbITa a5 6yayLwmx nccnefoBaHum.

KntoyeBble cnoBa: BnageHue, KpeaunoHn3M, COOCTBEHHOCTb.

1. BBEAEHUE

MpeameT, NpefsioXKeHHbIN B 3TON CTaTbe, He Bbl1 CHepnbIBaOLWMUM MO NpeaMeTy, KOTOPbIN,
B LLEeJIOM, MMeJ1 B Ka4yeCTBe CBOEN OCHOBbI U CTpeMneHns 3aboTy noaen Ha NPoTSKEeHUN
BCEro MUx CyL,ecTBOBaHWUSA Ha nnaHeTe 3eMs. B 3Ton onope 3apoAnnoch XenaHue 3HaTb,
O4HaKO 3HaHUA OblJI0 HeJOCTaTO4HO, HeobxoaAnmo 6bi10 6bITb paBHbIM Co3aaTento, YTOoObI
3HaTb CTPYKTYPY U NPOUCXOXKOEHNE 3TOMN BCEIEHHON. Ha 3TOM KOBPUKE MaHTUSA U3 MaHTUW,
npopacTalowasa B ero am4HocTu, «ANIMUS DOMINI», TO eCTb AyX X035MHA, OCHOBAHHbIN Ha
BNafeHnn. Bo3HMKHOBeHMe, KoTopoe byaeT NpoBepeHo No3xe (B Aunanore nonesoro 3mes u
XeHWnHbI). Takum obpa3om, B HeCKOJNIbKUX 06nacTax 3HaHUA ObIIO 3aMeyYeHo U
NoOATBEPXOEHO, 4TO 3Ta 03ab04YEHHOCTb BO3HUKMNA TOJNIbLKO M3-3a HE0OX0AMMOCTUN UMETb
bonee TecHble, bosiee 6M3KMe OTHOWeEHNS CO BceneHHon nam c ee cospaTteneMm. CMecb
(>kenaHua v BNageHUsa), KOTOPY ClefyeT npeofosieTb: U3-3a ee NONOXKUTENbHbIX UN
oTpuuaTenbHbIX 3P¢EKTOB, B 3aBUCUMOCTN OT KOHKPETHOro cjay4as. YTo KacaeTcs 3Tux
noTpebHOCTEN N UX acNeKTOB, TO eCTb TOr0, Kak OHW NpeAcTaBJieHbl, K HAM Mbl 06paTuMCS
No3>e, N B JaHHbI MOMEHT A MPOCTO Aenato npurnaweHue, 4Tobel NpueieYb BHUMaHMe K
HEKOTOPbIM HIDAHCAM: MHEe Ka)XeTCsl, 4TO 3Ta ABOWCTBEHHOCTb XeNlaHUA N 04epPXUMOCTb
TpaHCLEeHOEeHTHa, OHa MeHsAeT X0 UCTOPUN, NHOT Aa BAUSAS HA Hee MONOXUTEeSIbHO, a MHoraa
He BJIMAS MOJIOXKUTENbHO. Takasd cutyaums MoxeT ObiTb Kosblbenblo YenoBevyecknx
KOH(JIMKTOB, C poXxAeHneMm criocoba AenCTBUIA U NCNONb30BaHNSA B Ka4yeCTBe CMyCKOBOr0
MexaHn3Ma WM CNYyCKOBOr0 MexaHW3Ma BHYTPEHHero MW BHELHero BOCMNpUATUS, B
3aBUCMMOCTU OT CTENEeHU 1 NPUN0XKEHHON CUbl. TakuM 06pa3oM, Bbi3biBad gucbanaHc B
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XenaHun UMeTb UK, C APYroi CTOPOHbI, CMOKONCTBME COXPAHEHMS TOro, YTO Y YesIoBEKa
eCTb: BO3MOXXHO, BO3HMKAIOLLEE N3 OKPYXKaloLLEen Cpeabl Wan cpefbl, B KOTOPOW YeNoBeK
xuneT. Takum obpa3om, TpaHCMyTUPys 4YeN0BEYEeCTBO B Hawu AHKM, Byab To yepes
MUCTUYECKOE, PENINTMO3HOE NN Hay4YHOEe BUIEHMWE, OH MPOAOJHKAET NPOKAaAblBaTh MNyThb, B
TOM 4Ynucne, AN TEOPUN KOCMONOTUM N KOCMOroHUKU. Taknm obpasom, He npeHebperas
APYrUMU TEOPUSIMM 1 NMOHMMAsA, YTO ABVXXEHNE YeN0BEeYeCTBa He AO/IKHO OblTb 3aCTONHBIM
N HE TaKMM anpuopHbLIM, Mbl YIOMSIHEM HEKOTOPLIE U3 3TUX TEOPWUIA:

a) Teopusa lNonorpaduryeckon BceneHHoN: B TECHOM CUHTE3e CO0bLWaeT HaM, 4TO
BceneHHasa npenctaBnseT cobon rmraHTckyto ronorpammy (TALBOT, 1991).

b) [...]. Teopus bonbworo B3pbiBa: B CBOW o4yepenb, coobuwaeT HaM, 4TO
BceneHHas BO3HMKNA B pe3ynbTaTe 60bLIOr0 B3pbiBa; B) Teopus obuien Teopumn
OTHOCUTENbHOCTMW: OHa KacajlaCcb MPOCTPAHCTBA, BPEMEHU U OBUXEHUSA; T)
FenuoueHTpuYyeckasa Teopus: ana 3ton Teopun CoNHUE ABNAETCA LEHTPOM
BceneHHon, a 3emns Bpawiaetca Bokpyr Hee (STEINER, 2006, cTp. 233 - 248).

B 3TOM cMbICne, NyTeM rnoucka CTPYKTYypbl U co3pgaHus BceneHHon n 6e3 Kakux-nmbo
KaTexmn3aToOpCKMX CBA3EN, Mbl BbiOpann Teopuio KpeaumnoHNCTOB, MOTOMY YTO Mbl CHUTAEM,
4TO OHa Hambonee MOAXOAUT ASA CTPOUTENLCTBA 3TON CTaTbU. TakuMm 0bpa3oM, MOXHO
6610 NpUBHECTU MOAXOL K MUCTOPUYECKUM acnekTam npaBa Ha COBCTBEHHOCTb, C
copepXxaHueM B (CBALWeHHOM lMncaHum). N Takum obpa3om NogYepKHYTb aKTyaslbHOCTb U
3alNTy, NpeaoCTaBNeHHY0 TeM, KTO BlageeT 3TuM 6narom. B 3ToM akTe MOXHO 6biN10
npoaHasIn3npoBaTb 3KOHOMUYECKNe pedneKkchl U counanbHyo MYHKLNIO COOCTBEHHOCTK, a
TakKXe KOHCTUTYLMWOHHbIe npefesbl UMYLeCTBEHHbIX NpaB, Kak B 3eMie, Tak U B
boxxecTBeHHON cepe. Y4nTbiBasg MCTOPUYECKME acCreKTbl, KOTOpble, HECOMHEHHO,
NPOSIOXUAN N NPOJIOXUAN NYTb YesioBeyecTBa, Ha 3TOM MNyTW, MOXHO ObINO caenaTb
NCTOPUYECKOoe NMOrpyxeHne, No OTHOLEHWIO K TeopuMaM, NOAHATLIM B 3TOM CTaTbe, faxe B
XeCTKOM cuHTe3e. C 3TOM TOYKM 3pEeHud, uccrefoBaHue xapakTepulyeTcCsd Kak
WHOYKTUBHBIN METOL, U HAYTO He MellaeT UHTerpasbHOCTU APYruxX MeToA0B CJyYanHbIMU
NN HeayyYanlHbIMK MapwpyTamu. C y4eTOM BbIlLeCKa3aHHOro UccaefoBaHne 3TON CTaTbu
BbI10 CTPYKTYpPUpPOBaHO B 4 (4eThlpex) rnaBax, pacnpeneneHHolx Takxe: e) lNepeas rnaea
NPUHOCUT MNOAXO[L K MMYLLECTBEHHbIM MpaBaM B CBeTe KpeauuoHMUCTCkon Teopuu; f) Bo
BTOPOW rnase OblIM NpOBepeHbl 3KOHOMUYECKUe pedekCbl U coumanbHas PYyHKUUSA
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CODOCTBEHHOCTN; g) B TPETbEN rlaBe NPOBEPATCA Npedesbl npaBa cOBCTBEHHOCTU B CBETE
depepanbHON KOHCTUTYUMKM 1988 ropa; h) B 4yeTBepTon rnase 6bIJI0O NOATBEPKAEHO
OTCYTCTBMUE OEN0BbLIX Lesen, a Takxe 0TCyTCTBME (DOPMbl, CBA3AHHOW C pa3MepoMm
npuynHeHHoro yuiepba, BbiTekatowen n3 (3akoHa, N° 14.223 ot 2006 ropa). B
060CHOBaHHbIX raBax, KacaloLWmMXCs npe3eHTaunm 3TON CTaTbW, Mbl XXeflaeM BCEM BaM
XOopoLlero YTeHus.

2. IMYLLECTBEHHbIE MPABA MO 3AKOHAM KPEALINOHN3MA

B 310 rnase 66110 NPOBEPEHO NPaBoO BAaAeNblLa B AMLe BAagenbla, 3Has, 4To oba umerot
CBOM OCHOBaHMSA BO BlageHun. Takmum obpa3om, NPOBECTWN aHaIOMM0, B COOTBETCTBUN C
OMHAMM KpeauunoHn3Ma 1 B TEPMUHAX, KOTOPble OH NpefocTaBasdeT (3akoHbl CBALWEHHOr0O
MncaHna B KHUre bbiTud, rnaea, 1-; 2-1; 3-1) n B cooTBeTCTBMM C (3akoH, N° 10,406/2002).
MpoposKas B 3TON NepcnekTMBe U He Byayynm 3nacTUYHbLIM B MHTepnpeTauumn, He byaeT
npeyBennyeHMEM CKa3aTb, YTO: DTO Bbl/1 NepPBbI KOHTPAKT BbINOJAHAETCSH YCTHO U MOXET
BbITb KNaccMduumMpoBaHa MAK pacCMOTPeHa APYrMM KOHTYPOM, Hanpumep: Moganb nnaTbe
KOHTPaKTa. B 3TOM nyHKTe HacTponkuy bbina NnpoBepeHa B COOTBETCTBUM C 3aKOHOM BblLLe
cnepyrouwme ctatbun: cT. 579, c1. 582, cT. 584, cT. 585 1 B peweHnsax, oTMe4yaeMbIX Cyaamu.
Ha gaHHbIA MOMEHT, B 3aBMCUMOCTM OT CT. 585, ynoMAHYTbIX Bbllle U YBaXaeMblX
COOTBETCTBYIOLWMX NPONOPLNIA, CTOUT OTMETUTb, YTO UCKYCCTBO. 2-€ MecTo B 3aKoHe, HerT.
8.245 /91: 06bIYHO MMeHyeMbIl 3aKOHOM ApeHaaTopa, B HEM TakKXXe YNOMUHAeTCH
COBMEeCTHas U HECKONbKO OTBETCTBEHHOCTeW. [laBanTe NMOCMOTPUM Ha HEKOTOpble
npeueneHTbl B oTHoweHUn BepbanbHbii 1 Modal Comodato.

CynebHble peweHuns (B cootseTcTBUM C Peructpom: 2017.0000692055),
AKOPLAO. Homep anennauun 1007299-77.2015.8.26.0004. U3BATUE OENCTBUIA.
Fopoackass co6CTBEHHOCTb. [eCTBME OCHOBAHO Ha BbIMUPAHUK CJIOBECHbIX
KpeauTos, ¢ 6eccpoyHbiM cpokoM (...) (BPA3MIINA. CY[ LUTATA SAO PAULO).

[leNCcTBMA, OCHOBAHHbIE Ha NPeKpaLLeHnn YCTHOro KpeaAnToBaHMA Ha HeornpeaeneHHbI CPpoK
Hannyune TpeboBaHM, NnpegycMOTpeHHbIX B NyHKTax | - IV ctaTbn 927 CPC Mpsamoe
BJlafleHue, OCyLLecTB/iseMoe OTBETYNKOM, KOTOPOe He OTMeHsAeT KOCBEHHOEe OCyLLeCTBJieHne
nctuom - lMpenBapuTenbHoe yBefoMJieHMe C Lesiblo NpeKkpawweHns KpeanToBaHUS
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[MOCTOAHCTBO OTBETYMKA B COOCTBEHHOCTW, NOCNe yBeAOMEHNS 0 ee 0CBOBOXAEeHUM, OH
npencrtaensetT cobon NpuTaxXaTesbHbI 3CKM3 D, KOTOPbLIA He foKa3aJs, MOCKOJbKY OH
cocTaBnsn, cogepxxaHue cT. 333, Il [paxgaHCKOro npoueccyanbHOro Kogekca, 3aHMMaTb
MMYLLECTBO B KayecCTBe apeHpaTopa. BeinnaTta B paccpoyky Anda UHaAHCUPOBAHUSA
CODOCTBEHHOCTU, KOTOpPas He UCKaxaeT ccyay. [lencTeme 0 BO3BpaLLEeHUN BO BafleHne B
pesyfnbTaTe HenpaBomepHoun anennsaunm » (MpunoxexHne 0000703-17.2011.8.26.0269, Rel.
Des. Plinio Novaes de Andrade Junior, 24-5 MNManata YacTHOro npasa, j. 1.10.2015.);
(BPA3UINA. TOCYOAPCTBEHHbI CY[ SAO PAULO).

Ocobble gencTema No NogAep)XXaHuo npaB COOBCTBEHHOCTM Ha pecypchl. MpaBo
yOoepXaHus Ha npucoeinHeHue N ynydweHusa. [Lorosop MOAaNIbHOro
KpeauToBaHusa. Ycnosumsa gorosopa. Cpok rogHocTu. (...) 3. Bo3noxeHune Ha
Kpeoutopa KOMUCCUK, COCTOSLWEN B CTPOUTENbLCTBE KaMEHHOro goma, BO
n3bexaHne «dasenmsayunm» MecTta, He OeHaTypupyeT MOAaJjibHbI 4Or0BOP
KpeautoBaHusa. 4. Ocoboro obpalleHunsa He npeaycMmoTpeHo ». (STJ, REsp 1316895
/ SP Rel. MuHuctp Nancy Andrighi, j. 11.06.2013.) (G / n) 91eKTPOHHbIA XXYpPHa
npasocyans (28.06.2013) (5PA3UINA. BbICLLUWK CY[ NMPABOCYANS).

N3baTre. [JokasaTenbHbIN KOHTEKCT Aefla, paspeLlalowmnin npuemM BecTubynapHom
npeTeH3unn. NMpoaeMOHCTPUPOBAHO HaNNYmMe CIOBECHON U MOLANbHON MOALEPKKN
B OTHOLIEHUN MMYLLEeCTBa, O KOTOPOM MAeT peydb. [pnuroBop ocTaBfieH B Cue.
Pecypc nuwen”. (Ap. n. 0000104-66.2012.8.26.0003, Rel. Des. Luis Carlos de
Barros, 20-a nanata 4aCcTHOro npasa, j. Ha 14.3.2016.) (BPA3UINA. CY[ LWUTATA
SAO PAULO.).

Mepen NMLOM BbILLEN3N0XKEHHOMO, 3TO 6bI10 NpoBepeHo B “Cal daemMa” KHura buiTus rnaea
2 ctux 17, Almeida, (1996, cTp. 2), yc/ioBUE UK TaK CKa3aTb: 3anpeTuTesIbHbIe MON0XKEHUS,
0b6a3aTenbCTBO He aenaTb: OH Npukasan rocnofdy bor He ecTb U3 aepeBa 3HaHMA fobpa u
3na, nbo B TOT AEHb, YTO Bbl, 6€3yCNOBHO, YMPET OT HEro. TOT KOHTPAKTHbIN c6oi npnHec
(packon) n (oBa 3(pdekTa), cpeam KOTopbIX Mbl MOXXEM MPOBEPUTL CUTYaLMIO ABYX CMepTen:
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2.1 MEPBAA CUTYALNA

OTO OTHOCMTCA K CMepTU B AYXOBHOM CMbIC/€ WU, OPYTMMU CJIOBAMU, K OTAEJIeHUI0
yenoseka o1 bora (dyxa). Takum obpasom, nepel nMLOM 3ToN abcTpakumm [cywecTByeT
nponacTb MeXxAay 4es0BeKOM W 3TUM TaK Ha3biBaeMblM AyxoM (borom), n B 3TOM cnepe
MMeeTCsa CCblIka Ha AYXOBHYI unun bectenecHy cMepTb. IT0 ObIN0O Obl pasfeneHne
LYXOBHOI0 4esioBeka No OTHOLWeEHWO K bory, AyxoBHas npuyinHa bynyuiero: otcioga naes
pennurum B CMbICjie BOCCOegMHEHNS YesioBeka Nno OTHoWeHuto K bory]. Tem He MeHee B 3TOM
PaCCy)XAEHUN N MO aHaJIoTN ero MOXXHO pacCMaTpuMBaTb B TeKCTe KOHCTUTYUUM KakK
YyTBEPAUTENbHYIO HOPMY, KOTOpas rapaHTupyeTt cBobofHOe ncnosefaHue pesnrmnosHbix
KYJbTOB U 3aWMWUTY 3TUX MeCT OTNPaB/EeHUsA KyJibTa U UX NIUTYPrun B COOTBETCTBUN C
nonoxeHnamm (Ctatbs 5 n nyHkThl IV, VI, VIII KoHcTuTyumn ®enepatusHonm Pecnybnunkm
Bpasunua 1988 r.). B 3Tnx TepMmnHax OH MPOACHAET [fOoKa3aTeslbCTBa CyLLeCTBOBAaHUA
CBETCKOro rocynapctea. OTongem pas u HaBcerga ot Mudga n obuien ngen npurosopa:
rocyfnapcTBO CBETCKOE, HO He cBeTcKoe. B aTom KamepToHe Bbifa npoBepeHa pasHuua
MeX[Jy CBETCKUM N CBETCKUM rocyapCTBOM,

Xpuctoc yumn: «lante César 10, 4TO Le3apb u 6or ectb OT bora», To ecTb
rocyiapcTBO M LEPKOBb MMEKT Pa3INYHYIO0 OEeATEeNbHOCTb WU LOJIXKHbI
[encTBoBaTb BMecTe Ha 6naro Hapopna. [ocynapCTBO CBETCKOE, TO eCTb He
ncnosenyeT KOHKPETHOW Pennurnm, HO OHO AOJ/DKHO MOOWPATb PESINTUO3HYI0
LEeHHOCTb, KOTOpas ABNASETCH 4YaCTbl BEAMYUA U LOCTOMHCTBA YenoBeKa.
MpaBWbHO MOHATOCTb O3HAYaeT, YTO roCcyAapCTBO AOJIKHO LUMPOKO 3alinwaTh
csobony BeponcnoBefaHWs Kak B CBOEM JIMYHOM, TakK U B COLMASIbHOM
N3MEepPEeHNN, a He HaBA3bIBaTb NOCPEACTBOM 3aKOHOB U AEKPETOB HE KOHKPETHO
PENNTNO3HYI0 NN PUIOCOGCKYIO UCTUHY, a pa3pabaTbiBaTb 3aKOHbI, OCHOBAHHbIE
Ha eCTeCTBEHHbIX MOpasbHbIX MCTUHaxX. OCHOBa nNpaBa Ha cBobody NeXuT B
CaMOM LOCTOMHCTBE Yenoevyeckom xusnu. [...] (FELIPE AQUINO, 2019).

OOHaKo ecTb 6naronpusiTHble TEHAEHUUN B OTHOLWEHUW WU3BbATUA OMNpPEeLesIeHHOro
XPUCTWUAHCKOrO CUMBOJIA M3 FOCYJapCTBEHHbIX BEAOMCTB UM OPMCOB Ha TOM OCHOBAHWN,
4yTO: 3TO BAMAET Ha Apyrue npodeccun Wan NposBAEHUS Bepbl, TEM CaMbiM CO3/[aBas
CBETCKOE roCylapCTBO, HO HE CBETCKOe. OTa CMTyauus He A0JIXKHA ObiTb MPUYUHON
onpefeneHHbiX cobbiTU, U AOCTAaTOYHO NPOYMUTaTh MUCbMO O HaMepeHUsX (B KOTOPOM
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rogoputcs: [...], Mbl npuHuMaem, nop 3awmton bora, cnegytowyro KOHCTUTYLUHO
OENEPATUBHOWM PECMYBJINKW BPA3UJING 1988 r.). C Apyron CTOPOHbI, U C
NPU3HATENIbHOCTbIO TeM, KTO MOHMMAET MHaYe WA MHaYe, MOXXHO M3BJIeYb CJIeaYIoLLYo
UHTepnpeTaunio n3 (ctaten 5 ° n nyHkTos IV, V, VIIIl ®epepanbHON KOHCTUTYLMK 1988 r.).
Takum obpa3om 6bISI0O NOATBEPXKAEHO, YTO TOT Xe& CaMblili bor, cCUMBONNYECKHU
npeacTaBfieHHbIN KpecToM mnn PacnaTmem, KOTopblin npenctasnsaeTt obpas Xpucta B
onpefeneHHbIX rocyfapCTBEHHbIX YYpeXAeHUsAX: OH He ockopbnseT, He BAUSAeT, He
NPUHYXXAAEeT N He orpaHuymsaeT nboro 6pasnabCKOro MM MHOCTPAHHOIO rpa)kgaHWHa
cnefoBaTb TOM XXe MbICAKU, Byab TO hnnocopckmne nam nonnTmydeckme ybexaneHus. boiTb
NPOCTO OTPa)KeHMeM TOro e CBEeTCKOro rocygapcrea, To eCTb: cBoboda COBECTU U BepbI
ecTb cBoboaHOe nNposBAeHNE MbICAU U, C APYron CTOPOHbI, NposABAeHe Ayxa. B 3Tom
owyweHnn bor roBopuT MHAUBMAYANbHO UK Ja)ke C UCMNOJIb30BaHUEM MeCTOUMEHUS,
4T0Obl MAEHTUPULNPOBATL ONpefesieHHble TPynnbl O4HOW M TOW XXe Bepbl U Nnopsaaka.
O4yeBMOHO, 4YTO 3akKoHOLATeNn uMenn B BUAY Opa3nnbCKUM WTaT U €ero NOJNTUKO-
aAMUHUCTPATUBHYIO OpraHuM3auunto. 3apaHee ycTpaHeHne NbbIX KOHMINKTOB B 3TOW
obnactm pennrnn. 3T0 OCHOBA AN FAapMOHWUM U YMUPOTBOPEHWUA pa3HOrjiacum,
rapaHTupyowas B popMe 3aKoHa NX BOroCayXeHUs U INTYPrumn, a Takxe 3awmnTy 3TUX
MeCT A4J19 OOCTUKEHUS X MaTepuasibHOM, a Takxe becTenecHom counanbHON QPYHKLUN.

2.2 BTOPAA CUTYALNA

9T0 OTHOCUTCA K (PM3NYECKON UK TENECHOW CMePTHK, 3TO BbIo Bbl OTAENEHNE YenoBeKa OT
cBOUX OAMXHUX, Byayliee n MaTepuanbHoe Aeno. B aTon cucteMe MOXHO NPOBEPUTH
TenecHoe W HekKopnopasibHOe pa3fefieHne Mexay OPUrUHaNbHbIM YesI0BEKOM
(Aonamunyeckum) n ero cospnateneMm. C opyror CTOPOHbI, U He ByAy4Yn 31aCTUYHBIMU B
TONKOBAHUW (Ha MOW B3rnaf, 3To pasfeneHune, KOTOpoe NnopoxpaeT nae CeMenHoro
obpasoBaHus, B COOTBETCTBMU C (CTaTba 226, TpeTuin NyHKT PefepasbHON KOHCTUTYLUN
1988 ropna), a Takxe naes BnafeHus, B COOTBETCTBUM C (cTaTba 1,196, MpakAaHCKOro
Kofdekca 2002 ropa). Tem He MeHee, 3Ta uaes BnageHus bolna yxe CKpblITOM B D,€MCKOM

cany.

Takum obpa3om, co3paTtenb Heba n 3emnn n BCe B HEM, 0CTaBuA yyYeHme: Koraa
Leno AOXOAUT A0 3aKOHa, 3TOT 3aKOH A0/HKeH cobnoaaTbCs, NOAYMHATLCS, Npn
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YCJIOBUW, YTO OH COOTBETCTBYET BbICLUEN MEPAPXNYECKON HOPME NN OPYTrMMK
TEPMUHAMU, YTO NAKT Mexay CcTopoHamu cobnopaetca (ALMEIDA, 1996; BOOK
OF GENESIS, naa 2, VERSE 17, cTp.2).

Takum obpa3oM, C nageHneM YyenoBeka MecTa Noja Ha3BaHMEM DOEMCKUIN cafd, 3TOT Xe
4yenoBek Obl1 U3rHaH M3 3TOro cafa. 3TO XapaKTepu3yeT, YTO YenoBek bbin Ha CBON pUCK.
Takum obpa3om, oHa AosKHa bbia paboTaTb, BO3AeNbiBaTb, NCCNEA0BaTb 3TY 3eMJII0, Ces
ee, 3aWMLlan ee, eNCTBYA Tak, Kak byaTo oHa n nepexuna ee. Ho TBopel He cka3an
Apamy n ero xeHe EBe, HO OH 04en Ux 1 N3roHyn n3 dgema, 4Tobbl 10 3eMaN, U3 KOTOPOW OH
6bin B34T. Nocne Toro, Kak 3T coobparkeHns caenaHbl, MOXXHO MPOBEPUTDL, Y4TO: AdaM 1 ero
>XeHa EBa 6blnn NepBbIMU XUTENSMU OCYLLLECTBAATL NPaBO Ha He-MoJIHOe BnajeHune. B aTom
aKT€ MHe Ka)KeTCs, 4TO 3Ta 3eMJisl, B KOTOpon Afam 1 ero »eHa 6bina HavaTa, bbin cnocob
BO3HarpaAnTb UX 3@ Ux paboTy u BbIrodbl, MOPOXXAEHHbIE B DAEMCKOM Cagy WUan Oaxe B
3TON NepcrnekTnBe (Kpome ecTa COXPaHEHUA CeMeNHON A4elKu, OCHOBAaHHOM Ha rnpase
COOCTBEHHOCTM, C LESbI0 CENbCKOM0 XWJbS) U TEM CaMbiM MOAAEPXKAHNSA UX BbDKUBAHUSA 1
X Pa3BUTUA B KaYecTBe YesloBEKa , TakuM 0bpa3oM yBaXkasd MPOEKLUI0 ero IMYHOCTM OT
LOCTOVHCTBA 4€/10BEYECKON IMYHOCTK. B 3TOM npebbiBaHUA, S HE MOT HE MOAYEPKHYTb 3TOT
Ba>XHblA MOMEHT, 4TO YeNOBEK U3rHaH N3 D0eMCKOro caga. MMeHHO B 3TOT MOMEHT, 4TO
npaBo OCYLLECTBAATbL MOSIHOE CBOWCTBO (AOMeH), 4Tobbl BEPHYTb XOpollee, rae oH
HaxoOMTCH, B COOTBETCTBUM C (CT. 1228 MNpaxaaHckoro koagekca, 2002 roa.). BugHo, 4To0
TEPMUHOJIOTMA C/I0BA apaHros, cogep kawlancsa B CcT. 1.228 Toro e Koaekca, 0 KOTOPOM
NOET peyb: OH NpefcTaBsieH B obwem nopsake, 4T0 MOXKET 03HavYaTb NOXKEPTBOBaHME C NN
6e3 cbopos, nnaTbe nan gpyryto opmy anbepanmsaunm, KOTopas MOXET CyLLeCTBOBaATb
Mexay noapsaaynkamu. CTaHOBUTCSA COBEPLUEHHO ACHO, YTO MMelTca ybeanTenbHble
[OKa3aTenbCTBa TOro, YTO NPaBO Ha COBCTBEHHOCTb B LUMPOKOM CMbICA€ 3TOr0 C/0Ba
NCTOPUYECKM MMENI0 CBOW OCHOBbI (DOPMMPOBAHUA B CBETE KPeauMOHUCTCKOW Teopun,
POXKAEHHOW B 3TOT MEPBbIA MOMEHT NOHATMEM BJladeHUSA, B COOTBETCTBUM C (cTaTbs 1.196
[pakaaHckoro kogekca 2002 rona, B ApPyrom mMecte ynoMuHaeTcs). Ewe oanMH BaXKHbIN
MOMEHT 0 npaBax Co6CTBEHHOCTN BbiceyeH B CBAleHHON bubnnn B kKHure icxoga. B aTom
aKTe MPUBJIEYEHMNS €ro BbINMYKJOCTb 3aKOHbl 00 MMy EeCTBe U Cpean pa3iMyHbIX BUOOB
CBOWCTB, YMOMSHYTbIX B 3TON KHUre, 6bi10 NpoBEPEHO B AAaHHOM C/ly4ae CXOACTBO
CobCTBEHHOCTN C NPABOM Ha XXW3Hb. BNnCbIBasiCb B KOHLEMNLMIO CaMO0BOPOHbI B COMETaHUN C
NCKJIIOYEHNEM HE3aKOHHOCTK, B COOTBETCTBMU C (CT. 23. KanyT, nyHKT |, II, Il ¢/c cTaTba 1
BCe noctaHoBsieHNe-3akoH No 2848 1940 rona.) c/c (ctaTbs. 188, NYHKTbl M e 4MHCTBEHHbIN
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nyHKT 3akoHa No 10 406 ot 2002 roga.).

CtaTba 23. HeT npectynneHuns, Korga cybbekT npakTukyeT gakT: MNyHKT | - B
COCTOSAHUW HYXabl; MYHKT | - B cOCTOAHMM HeobxoammocTu, MyHKT I, B KOTOPOM
FOBOPUTCH, 4TO: «HET NPeCcTyniaeHns, Korga areHT NpakTUKyeT (hakT: B 3aKOHHOW
3awmTe, NMyHKT Il - B CTPOroM COOTBETCTBUM C OpUANYECKON 0043aHHOCTbIO NN
npn obblYHOM mcnonHeHun 3akoHa; CtaTbs 1. HeT npectynneHus 6es
npeablgyluiero 3akoHa, KoTopblh onpepenseT ero. bes npeaBapuTesibHOro
IOPUANYECKOro cornalleHns wrpadg He B3nMaeTcs. (YronosHbeln Kogekc, 1940 r.)
w / ¢ (CtaTbs 188. He aBndt0TCA NpPOTMBONPABHLIMU AEACTBUAMU: TTYHKT | -
AEeNCTBMSA, COBepllaeMble B Lensax caMoobOpOHbl UanM nNpu peryaspHom
OCYyLeCTBJIeHUN NPU3HaHHOro npasa, MyHKT |l - yXyOweHne nam yHU4ToXXeHune
4ybero-nnbo Apyroro A HaHeceHme Bpeda /iMuo, YTobbl YCTPaHUTb HEMUHYEMYIO
ONacHOCTb. EAMHCTBEHHbIN Naparpad - B cnyyae nyHkTa Il pencreme bypet
3aKOHHbIM TONBLKO TOrfa, Korga obctosTenscTBa AenalT 370 abcontoTHO
HeobxoAuMbIM, He MpeBbiWas nNpeaenoB HeobxoauMMoro gnsd ycTpaHeHus
onacHocTu. (BPASVMJIMACKNIN TPAXXIOAHCKWIA KOLEKC, 2002) .

C y4yeToM 3T0ro ntobonbITHOrO hakTa MMETCH BECKME MPU3HAKKW TOro, 4TO NpaBo Ha
COBCTBEHHOCTb HAaXx0AMTCA B paMKaX OCHOBHbIX MpaB W rapaHTWN B COOTBETCTBUMK C
pa3genom Il rnaebl | 0OTAENbHBIX U KONIEKTUBHBIX NMpaB 1 oba3aHHOCTen. Takne npasa u
rapaHTuKn nepeymcnensl B cT. 5°. KanyTt u nyHKT I, XXI, XXHI, XXXV, XXXIX n gpyrue,

K HUM O0THOCATCS HapaBHE C 3aKOHOM, obecneymBas HEMPUKOCHOBEHHOCTL MpaBa
Ha XW3Hb, cBO6OAY, paBeHCTBO, 6€30NacHOCTb U COBCTBEHHOCTb. YCTaHOBAEHUE
TOr0, YTO HUKTO He 0643aH AenaTb UAKM He AenaTb HUYEero, KpoMe Kak B Cuiy
3aKOHa. OH Tak)Xe rapaHTupyeT npaBo Ha COBCTBEHHOCTb, B pe3y/ibTaTe 4ero B
KayeCcTBe MMMNepaTUBHOIro 3ekTa CamMoro HOpPMbI, YTO MMyulecTBo byneT
0TBEYaTb CBOEN couuanbHol yHkUUN. (KOHCTUTYLWNA SELEPATUBHOW
PECNYBJINKN BPA3NNNA 1988 TOLA).

Ha 3ToM NyTu TakXKe NpoeLupyeTcs B chepy rpaxkjaHCKoro 1 yrosoBHoro rnpasa. C yyetom

3TOro HabnwaeHns, MOXHO BbI0 NPOBEPUTbL, HTO r|p06neMa pe3oHunpyeT B 3TOT ﬂepBbIM
MOMEHT Ha [0Jron MaHYC XWU3HW, TO €CTb cobcTBEHHOCTU. Takum o6pa30M, HajensaAq
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obnagatens MNOJMIHbIMW WAWN HET MOJIHOMOYUAMMN, Bbipe3aHHbLIMW B COOTBETCTBUM C
6o)XecTBeHHbIM 3aKOHOM. C ApYyron CTOPOHbI, MOXKHO TakXe YBUAEeTb NpefocTepexeHune, B
COOTBETCTBUW C rN1laBon 22, cTUX Tpetn KHurn cxona, “Ecnn, ogHako, Bblno yxxe conHue,
Korga 3TO Npou3oLno, Te, KTO paHun ero byneT BuHoBeH B kposu”. (ALMEIDA, 1996.). Mo
CNOBaM BbILLEYMOMSAHYTOro CTUXa, nAeasbHas OCHOBa HanAeHa B C/iefyOLWNX CTaTbAX,

NckyccTBo. 25. B uensix caMoobopoHbl MOHMMAETCs, KTO, MCNOb3ys YMEPEHHO
HeobxoauMble cpeacTBa, CAEPXMBAET HeCnpaBea IBYI0 arpeccuio, HblHELHIOK
NN HEMUHYEMYI0, CBOEMY UM MHOW NPaBO Ha UCKYCCTBO. 65 Yka3a No 3689 ot
1941 ropa. OHO OenaeT Bellb, KOTOPYIO CyAAT B rpaXAaHCKOM Yyroj0BHOM
NpuUroBope, KOTOPbIe MPU3HAIOT, 4TO 3TO BbINO AEeNncTBME, NPaKTUKyeMoe B
COCTOSAHUN HEOOXOAMMOCTH, B LLeNSX CaMOOBOPOHbI, B CTPOrom

cobnoaeHns 3aKoHHbIX 0653aHHOCTEN MAN NPU PerynsapHoOM OCyLeCTBAEHUN
3akoHa. (BPA3WIBLCKUIA YTONOBHbIA KOJEKC. YYPEXKAEH YKA30M NO 3689 OT
1941 T.). B 3TOM CMbIC/IE, 3a UCKJIIOYEHNEM COOTBETCTBYIOLWMX nponopuuni, bbiio
NpoBEpPEHO,

NckyccTBo. 1.210. ObnapaTtenb nmeeT npaBo 6biTb BO BAALEHWUW B Cllyyae
MYTHOCTW, BOCCTAHOBJIEH B T€HU, U 3aepXaH C HEMUHYEeMbIM HaCUIneM, ecsi OH
npocTo boutcs ObITh NpUCTaBal.

I_IyHKT I'IepBbII7I - 06na,uaTenb, nnn BbII'IyKJ'IbII7I, MOXXEeT 0CTaBaThbCs NN ObITb
BOCCTAHOBNEH ero cobCcTBeHHON CI/IJ'IOI7I, 0O TeX Nnop, Kak OH OeNnaeT 3TO B
bnvxanwee BpeMA,; aKThbl O60pOHbI, NN ycumnmsd, He MOXXeT BbINTU 3a paMKun TOro,
4TO H€06X0,EI,I/IMO anga nopgpnepXaHumd, WJIN pPpecTUTyunn BlaOeHWUd
(EPABUNTNIACKNIA TPAXKOAHCKUI KOJLEKC 2002).

B 3TOT BTOPO/ MOMEHT BbISICHAETCS, 4TO NpobnemMa NafjaeT Ha YenoBeka, U3-3a NpaBa Ha
XW3Hb. YAaneHune, Tak CKa3aTb, WUCKIOYEHUS HE3aKOHHOCTM, CaMoobBOpPOHbI U3
cobcTBEHHOCTU. 15t TOro, Y4Tobbl NOAYEPKHYTh, YTO MNPaBO Ha COBCTBEHHOCTb He ABASETCS
abconoTHbIM. TakuM 06pa3oMm, orpaHnyYeHne NCNoSHeHNS U3MYECKOro UK LPUANYECKOro
NLA rocyaapCTBEHHOMO MM YAcTHOrO Mopsifika, MOHUMaHUe TepMUHA COBCTBEHHOCTU Kak
Habopa BCero MMyLLeCcTBa AnLa, MaTepuasibHOro U HeEMaTepuasibHOro. 3Has, 4To NpaBo
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yperynavpyeTcs Ha Tpuage: Hacnegue, XusHb n csobopa, npasa, Bbipe3aHHble B
KOHCTUTYLMOHHbIX Y MUHPPAKOHCTUTYLMOHHBIX HOPM. lNepen nMMuoM 3TOro CUHTE3a U Kak bor
no3BonsieT MHe BuaeTb npaBo. CTAaHOBUTCS COBEPLIEHHO SAICHO, 4TO (cobcTBeHHas
TEPMUHOJIOrNS ABNAETCA NPUHLMMNOM PoLa, U3 KOTOPbIX BUAbI MPaBOo BJajenbua Ui npaso
BJlaflesibLia 3aBUCETb OT KOHKPETHOro cay4yas, ¢ TeM 4yTobbl 3MaHauum ero nocnencTeus).
[a, 4TO Mbl MOXeM CAenaTb BbIBOA B OPUrMHANBHOW opdorpadun,

[...] ECchn cobcTBEHHMK, 4TObblI FrapaHTMpPOBaTb TO, YTO OH AOJIKEH, NepenaeT
NMYLLLECTBO KPeanTopy, 3acTaBnss cebsa He oTHyXAaTb 3aTPOHYTOE MMYLLECTBO—,
npenocTaBNseTCs peasbHOEe MpPaBO UNOTeKU. Echm gomeH pacyneHseTcs,
HaBCeraa WamM BpeMeHHo, nepegaBas NoJIE3HOCTb BELLUW APYromy, MPOUCXoauT
sM¢puTey3. Ecnm npaBo BNageHUs, Nosib30BaHNS UAN NOb30BaHNA NepenaeTcs
6onee nnm meHee NOMHOCTbIO - pa3fenNeHHOoe NMYLLLECTBO, 3aperncTpupoBaHHoe -
npenocTaBaseTCcsa NpaBo Ha NMpaBa, MOBEPXHOCTb, Y3YDPYKT, NOSb30BaHNE ©
Xunee. MNpeanonaraeTcs, 4TO peasbHOE NPaBo BAaAbl4eCTBa PaCNpPoOCTpaHsAeTCA
N OKa3blBaeT CBOE BJINSIHWE Ha OMpeAeeHHbI KnacC ABUXXUMOro MMyLLLeCcTBa
(81); oAHaKO TO, 4TO BO3MOXHO, - 3TO BCerga HenoABMXHble BeLWW. COraacHo
yyeHuam (TEIXEIRA B FREITAS, 2003, cTp. 86-97).

B 3TOoM CBA3M Ba)HO MOAYEPKHYTb, YTO B HacTodAuwee BpeMs fencTByeT PenepasibHas
KOHCTUTYLMSA, rapaHTUpys npaBo COOCTBEHHOCTU, @ TakXe COuUManbHY (QYHKLUIO
CcobCTBEHHOCTW. ITO TO, YTO Bbl MOAyYaeTe oT UckyccTBa. 52. MyHKT XXII, XXIII KOHCTUTYyLUK
B KOMMeHTapuu. Takmum obpa3om, BNUCbIBAasiCb B paMKW W YCNOBUSA LOCTOWHCTBA
4yenoseyeckon 4yenoseka, obecneymBas BCe OOCTOMHOe CylleCcTBOBaHWe, B AMKTaTax
nckycctea. 170, 3Ton KOHCTUTYLMUK. B 3TUX yCNnoBuaX COOBCTBEHHOCTb ABNSETCA He bonee
4eM COBCTBEHHOCTb U TUCb U HaobopoT. TakuM obpa3om, MOXHO caenaTb BbiBOA, YTO
HaCTOALWMN Masik 3TUX ABNEHUN UMeeT CBOK OCHOBY B LOCTOWHCTBE YesIOBEYeCKOM
JINMHOCTW, TO €CTb B NPOEKLNN N Pa3BUTUN ero JIMYHOCTU. ITO TO, 4TO MOXKXHO U3BJIeYb U3
KoHCTUTYuMn B KOMMeHTapun: Taknum obpa3om, U3 3Toro cedaTesib U AUPEKTOP MPUHLLAM,
MOXXHO MpoBepuTb 06bINY APYrux, UAKW, BepHee: npopacTaHne N poXxaeHue Apyrux
3KBWBANEHTHbLIX NMPUHLUUMOB MM TOro e KapaTa U nepapxuu. 370 B LAaHHbIN MOMEHT
BPEMEHN MOXKeT LeCTBOBaTb: Cenyac B 3aliMTy npaBa COOCTBEHHMKA WX B 3allMTy NpaBa
Ha 3aWuMTy BAALEHNS, C Lenblo NpuBHECTN B BanaHC coumanbHyo PyHKUUIO COBCTBEHHOCTH
B TOM UM UHOM rocynapcTBe hegepaumn, a Takxe obuime NpMHUMUNBLI SKOHOMUYECKON
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LesATeNbHOCTN, B COOTBETCTBUM O (cTaTbs 170 CF/88.) OTmeyvaeTca, 4TO 3alimMTa BAafeHns
ABSETCA HE NPOCTO MHCTPYMEHTOM CyaebHON 3alLunTbl XXECTKOW npouenypbl cynedbHoro
pa3bupatenpcTBa. B 37O ocHOBE ObIJI0 OTMEYEHO, YTO: 3alMTa BNadeHUs ABNSeTCS PaKToM
N NpaBoOM, NpeACcTaB/EHHbIM A1 OLEHKM roCyAapCTBEHHOI0 CyabW: KOTOPbLIA MMEeT NpaBo
CKa3aTb NpaBo, C TeM 4T0bbl yperynnpoBaTb Takue npeteHsun, nnbo B cuay npaea
cobcTBeHHOCTKU, MO0 B CcMNy BRadeHUa. Takue cutyauum MoryT BbiTb MPOBEpPEHbI, 3a
NCKJII0YEHMEM COOTBETCTBYIOLNX NPONOPLUNIA, B Ka4YecTBe 0bCyXaAeHMs BONpoca 0 3awmTe
BNafEHUA B HblHeLWHen bpa3nnbCKoON NpaBoBON cUCTeMe,

YTo MoxXeT 6blTb 0TO3BAaHO B KayecTBe ybeanTenbHOro OAHOro M3
BblLLENEPEYNCIIEHHbIX ABNSETCSA TO, YTO NPaBo COOBCTBEHHOCTU N COBCTBEHHOCTH
ABNAIOTCA @aBTOHOMHbIMW WUHCTUTYTaMN, 3alUULLEHHBIMU B LLEHTPe BHUMaHUSA
Pa3/INYHbIX KOHCTUTYLWMOHHbIX APUHUMNOB. FApPMOHWKW B HOPMATUBHOW
NJOCKOCTU, NMPUHLUMNbI UMYLWECTBEHHOr0 NpaBa W couumalbHOW (PYHKUWNNK
cobCcTBEHHOCTN MOryT 6bITb BOBJIeYEeHbl B KOHKpPETHble CUTyauumu
HaMNpPs>XeHHOCTWN, Korha OHW ABUXYTCA B MPOTMBOMOJIOXKHOM Hanpas/ieHuu,
TpeboBaTb pelleHNs NPaKTUYECKOro CornaweHns, Kkotopoe, atansHo, byneT
MMOOPTUPOBATb HEOOXOAMMOCTb OrpaHUYeHNd OQHOr0 M3 HUX B UHTEpecax
apyroro, nnm oboux, B MHTepecax cuctembl. KOHCTUTYLNS, XOTS OHa MPSIMO He
rapaHTupyeT obuiero “npasa Ha BNaAeHme"”, HECOMHEHHO, 3alluLLaeT BNageHNe,
Korga 370 HeobxoOomMo ANS OOCTUIXKEHUS KOHKPETHbIX Lefnen, BKYas
peann3aumio NpuHUMNa coumnmanbHon yHkuum cobcTeseHHocTn. (ZAVASCKI, 2005,
cTp. 21).

3T0 6bII0 TakXXe MPOBEPEHO, Y4YUTbIBAA NpaBUSibHbIe NMPONOPLUN, B TOM Xe TOHe, B
COOTBETCTBUM C y4YeHneM B ropHoaobbIBatoLLEeN MPOMbILLAEHHOCTU Queiroz Lima (1917, cTp.
1-97), B KOTOpOM OH 0bcyxpaeT: Hacnenue, Bnagbl4ecTBo U BnageHue. W, B aTon Tpuage,
onpegesieHne cobCTBEHHOCTM WaKM [JoMeHa, a TakxXe Bbibop paXkgaHCKOro Kogekca ¢
NOMOLLbID TePMUHONOrUKN COBCTBEHHOCTU. TakuMm 06bpa3oM, OEMOHCTPUPYS Ba)KHOCTb
COBCTBEHHOCTM, COBCTBEHHOCTU M MOSIHON COBCTBEHHOCTW WU HET [KoTopbie B stobou
MOMEHT B 3aBUCUMOCTU OT KOHKPETHOIro CJy4yas COJbIOTCA B COBCTBEHHOCTb
HeopUrnHasabHbIM Cr1ocoboM u ¢ perpeccuBHO-MO3NTUBHON NEMMTUMHOCTbIO, npunobpeTas
CTPYKTYypy npas CBoero Bjaafesbua, rnpearnosaarasd oTBETCTBEHHOCTb Mo obs3aTesibCTBaM,
KOTOPbI€ MOryT JIOXXUTbCS Ha UMYLLECTBO B CBSI3W C €ro 3KOHOMUYECKUM POCTOM,
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3aLNLLIAIOTCA B KOHKPETHBIX CJ1y4asix N B COOTBETCTBUM C M10JIOXKEHNSIMU 3aKOHa, Y JOJIXKHbI
6bITb NOABEP)KEHBI SIKOHOMUYECKON OLEHKE, TakmMm obpa3oM hopMupys Becb Habop ero
aKTUBOB M €ro JIorn4yeckyr OCHOBY B paBoBas BCEJIeHHas rnpas v obs3aHHOCTEN,
npoeunpyroLLas Kak 4eJ10Be4eCKYH JINYHOCTb Ha NMO3UTUBHOE MpaBo, Tak un 0bbl4YHoEe rpaso.]
Bo BpemMs co3faHus 3ToM CTaTby BbII0 BO3MOXKHO MPOBEPUTbL Hanyme becnokoncTea
4yesloBeKa Ha MPOTAXKEHUW BCero ero cywecTtsoBaHUa. 3To0 6eCNOKOMNCTBO BO3HUKJIO B
nepByt o4epenb B 34EMCKOM cafy: U3 gnanora mexagy lNonesbiM 3meeM 1 XKEHLLNHON, B
TepMuHax bnbnun,

KHura beiTua. rnasa 3. ctux 1-24. [...] dBnseTtca nm 370, Kak bor ckasan, byneTr
JIN Bbl HE eCTb C KaXAoro gepesa B cagy? W xeHwunHa oteeTuna 3mee, OT
nJonoB AepeBbeB Cafa Mbl MOXeM CbeCTb, HO OT nJioga AepesBa, KoTopoe
HaxXxoAWTCS nocpenmn caga, bor ckasan, E He byaeT ecTb OT HEro, HY Bbl MOXeETe
NMPUKOCHYTbLCHA K HEMY, 4YTO Bbl HE MOXeTe yMepeTb. Torga 3mesa ckasana
XEeHLWMWNHe, KOHeYHOo, Bbl He yMmpeTe. [loToMy 4TO bor 3HaeT, 4TO B TOT A€Hb,
KOraa Bbl e4uTe 3TOT (PYKT, BalLu rnasa OTKPOTCH, U Bbl ByaeTe NOXoXmn Ha
bora, 3Has Aobpo 1 310. YBMAEB XXEHLLNHY, 4TO AepeBo Obl/I0 XOPOLLO NoecTb, U
NPUATHO ONS rNa3, U XenaTenbHO AepeBo, YTobbl AaTb MOHMMaHWe, B3Aa U3
CBOMX MNOAOB, N €/, @ TaKXe Aan ero, KoTopbi 6bin C HER, 1 OH en. [...]
(ALMEIDA, 1.996. cTp. 2-3).

3-3a Takoro nosegeHna 1 NPpoLoJIXKeHNs B 3TOM Auasiore Mexay 3Meen NoNsa 1 XEHLLNHOMN,
OH ACHO CBMNAOETENBCTBYET O NHOYKUNN, r|po6y>K)J,eH|/|e XenaHune BnajgeHnsd, soan gywin,
TpaHCMYyTaunn C LLESBIO ObITb paBHbIM bory. IMEHHO B 3TOT MOMEHT JieXXUT 6ecnokoncTeo
4YeJZloBEeKa, XKeallwero 3aBaale€Tb onpeneyieHHbIMN TeJN1IECHBIMKA N HEMaTEPWaJIbHBIMIA
CBOMCTBaMM, B3auMO3aMeHAEeMbIMA 1 HeoCyLleCTBUMbIMW, BJINAKOLWLNMN Ha 60>xecTBEHHbIE
HOPMbl W 3eMHble HOPMbl. B 3TOM KOHTeKCTe Obin0 NnpoBepeEHO, 4TO: yr|0Tpe6neH|/|e
3anpeTHOoro rninoja ObI10 He KyJ'IbMI/IHaLI,I/IeI7I BOrpocCa, a XXeJlaHNEM 3a€XaTb, obnagatb TEM,
4YTO €My HE MNMPUHagNeEXNT. 9TO MOMEHT OpaMaTU4eCKux [encTeumn, B KOTOPOM HaMepeHne
[OCTUraeT CBOEW BbiCLIEN CTeNeHu, Kak npasuno, popMyanpoBaHne C NOBOPOTHbLIM
MOMEHTOM, MocJie Yero NPoUCXo4UT pe3synbTaT. Tak 6bino npoBeEpPeHO B pa60Te nona
Ha3BaHMeM TexHuKa apaMbl:

[...] OH paccmaTpuBan cyuwecTBOBaHME MUpPaMuUAaNibHOW CTPYKTYpbl, C
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BOCXOAAWMNM OENCTBMEM, KYJAbMWUHAUMEN M HUCXOOAWWUM OENCTBUEM.
Bocxoadwee fencTBME HAYMHAETCS C IKCOO3UUUM N YCUNIMBAETCA 4epes
OCNOXHEHNE, NMOKa He OOCTUrHeT KynbMuUHauuu. Hucxomsauwee gencrteue
npoxoauT 4yepes To, 4To ApuctoTenb 0b6o3HavyeH Kak nepuneTbs (BHe3anHoe
N3MEHEHUE, KOTOPOE U3MEHAET X04 COObITMI) K pa3BA3Ke, KOHGpUrypaums
KOTOPON BapbupyeTcd B 3aBUCMMOCTM OT XXaHpa, B KOTOPOM YacCTb
nHterpupyetca. (FREYTAG’'S, 1900, cTp. 101, 112-114).

TeM He MeHee, TO, 4TO MPOU3OLWNIO B AMANIOre MeXAy MONEBbIM 3MEEM N XKEHLLMHON,
NOBAMASIO HA NPUHLKMBI MepapXmnyeckun BbiCLIEN HOPMbI. B 3TUX TepMuHax, ciaywasa 3mes
NoNs, Kak XEHLWMHA, TaK U MY>XX4YUHa, NOBANAAN Ha Bosiee BbICOKYIO HOPMY, HE MOAYNHAACH
BO3JIOXKEHHbIM Ha HUX orpaHuyeHusm. Takum obpasom, BaAMAOWME HA HOPMBbI
60XXeCcTBEHHOro NpaBa, TEM CaMbiM U3MeEHAA X04 COObITUN. B 3TOM KOHTEKCTE MOXHO
NPOBEPUTL M Ha3BaTb TaKMe HOPMbI, Kak: HOPMbl COBNOAEHNA BbICLLEN Mepapxun nepeq
NINLLOM HU3LWEro nepapxn4yeckoro npasa. M3BeCTHO, YTO B TO BPeMS 3aKOH Oblnl HE TakuM,
KaK Mbl €ro 3alyManu CerogHs, u B 3Tux TepMmnHax boisia npoBepeHa aHanornyHbiM obpasom
Yncrtasa Teopus npasa B cooTBeTCcTBUU C Kelsen (1998), KoTopbi npeaycMmaTpuBaeT Ha
nepapxumy HopMm. B 3Ton NMHMKM paccyXaeHnn 6eCnoKONCTBO YesloOBEKA, HU B YEM He
NpenaTCTBYS 3KCTepHanM3auumn XxenaHusd, nmeTb H6onee TecHble, bonee NHTUMHbIE
OTHOLUEHMS CO BCEJSIEHHOW, NpU YCN0BUN, 4YTO, yBa)KaeT NepapXxmio HblHELWHUX HOPM, B
3aBMCUMOCTW OT KOHKPETHOro cayyas. Taknm e 06pa3oM He UCKIIYEHO y4acTue apyrux
obnacten 3HaHWN, TO €CTb AaHTPOMOJIOTMYECKMX 3HAHUI; MaTeMaTMyeckme 3HaHUA ”
counonornyeckme n unocodckmne 3HaHna. Ha 3ToM aTane He UCKIOYEHO y4yacTue Apyrux
TEeopui, a TakXe Tex Teopui, KOTOPble Bbipa)KeHbl BO BBEAEHUN LAaHHOW CTaTbW. [loTomy
4TO 3TWU TEOPUW, Hapady C Apyrumm obnacTaMm 3HaHWUN, NexaT B OCHOBE MOAAEPXKKN,
KOTOpas HanpasnseT 6€CNOKONCTBO YeN0BEKa B OTKPLITUM MPOMCXOXAEHNS BceneHHon n ee
OTHOLUEHMNA C 3TON )Xe BCeNIEHHOW. Y4nTbiBas TeOpUm, BbiCKasaHHble B NpeablAyLwmi pas, Mol
bynemMm TONbKO 3BOHUTb, 4T0Obl MpMHECTM NamATb, AaBanWTe nocMmoTpuMm: Teopus
Fonorpaduyeckon BceneHHon, 3Ta Teopuss B TECHOM CUHTe3e coobulaeT HaM, 4TO
BceneHHas ABnsaeTCA rMraHTCKoOM rosorpammon. Teopusa bonblioro B3pwiBa, 3Ta Teopus
rOBOPUT HaM, 4TO BceneHHasi BO3HMKJA B pe3ynbTaTe 60nblOro B3pbiBa. Teopus obuien
TEOpPUN OTHOCUTENLHOCTK, 3Ta Teopusa Bbisla 0 NPOCTPAHCTBE, BPEMEHMN N ABUKEHUN.
[ennoueHTpuyeckas Teopus, oas 3Ton Teopum ConHuUe ABNAETCA LLeHTpoM BceneHHOM n
3eMna BpalwaeTca BOKPYr Hero. BBuAy BblleCKa3aHHOrM0O MO)XHO MNPOBEpPUTHb
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KOCMONOrn4yeckme acnekTbl, KOTOpble U3yYatoT CTPYKTYpYy BceneHHOW, a C Apyron CTOPOHHI,
Mbl MOXXEM MPOBEPUTb ACMEKTbl KOCMOFOHWMW, KOTOPble U3y4aloT MPOMCXOXAEHUE
BceneHHon. B 3Ton 0CHOBE AAICHO [OKa3aTeNbCTBO, B KOTOPOM: B AOMOJIHUTESIbHOM NOPsAKe,
3TN Teopun 3aBepwmnTb 1 oboraTuTb, C TeM 4YTOOLI Nlyywe MOHATb, KTO 3TOT Ye/0BEK
(4enoBeK) N KaKoBbl MPUYNHBI X NPobaeMbl MO OTHOLWEHMWIO K BceneHHoW, B KOTOPOWN OHW
XMNBYT. Takum obpa3om, ObIIO OTMEYEHO HeCKOoJibKO obnacTten 3HaHWUWA, 4TO 3TO
6eCcnoKoOMCTBO MPOU3OLLIO TONLKO U3-3a HEOOX0AMMOCTU UMeTb Bosiee TecHble, bonee
WHTUMHble OTHOWEHNA co BceneHHon. Ha 3ToM 3Tane, Korga poAMnoOCh XenaHue
y4acTBOBaTb, 0AHAKO, OblI0 HEAOCTATOYHO 3HATb CTPYKTYPY U NMPOUCXOXLAEHUe 3TON
BCEJIEHHOW, U B 3TOM CMbIC/ie 3TO OblJI0O NPOBEPEHO B COOTBETCTBUN CO Cnepylwmnumu
XKYPHanamMu 1 Ux COOTBETCTBYIOLWMMUN XYypHanaMmu. B XXypHane yHmeepcuTeTa Sao Paulo, kak
onucaHo Steiner,

PE3IOME.

KpaTko onucaHbl PA3JINYHBIE KocMonornyeckne mogenn Ha npoTSXEHUN BCEN
NCTOPUN. DBOSIIOLMIO NOEN MOXHO MOHATbL KaK NnociefoBaTeslbHOCTb Mofenen,
TaKUX KaK MiocKas 3eMns, reoleHTpuyeckne Monesnun, reIMoLeHTpruyeckmne u
ranakToLeHTpuUYeckme moLenun. 3a nocnegHue cto neT bbina paspaboTaHa
Teopus BonbLIOro B3pbiBa, KOTOpas ONUCbIBAeT caMble CI0XHble HabnwaeHns,
KOTOpble Mbl UMEEeM CerofiHs, N KoTopas rnokasbiBaeT, YTO BCeJIeHHaa nmena
NPONCXOXOEHME, KOTOPOE MOXHO UCCnenoBaTb C Hay4YHOM TOYKM 3peHud. B
nocnefHve pgecatuneTunsa 3Ta mogenb bblla ycoBeplleHCTBOBaHa L0 HOBOW
KOHLenunun - MHGNAaUMoHHOro bonbworo B3pbiBa. Ha pybexe ToicayeneTui
HOBble OTKPbLITUSA MOKa3aJn, 4TO BCSA U3BECTHasA MaTepus - 3TO JINLWb BepXyLlKa
ancbepra Bo BceneHHon, rae npeobnafatoT TEMHAsA IHEPrus U TeMHaa MaTepus,
npmpona KoTopbix ocTaeTcsa 3aragovHon. (REVISTAS USP, 2006, cTp. 231-248).

B XypHane xypHana ®efnepanbHoro yHnsepcuteTta LUTaTta Minas Gerais. ABTopbl Francisco;
Luiz v Gabriel, onnwunTe cnegytowme Temsl,

Mogenb BceneHHon, Hanbonee NnpM3HaHHaAa Hay4YHbIM coobLiecTBoOM, N3BeCTHas
KaK CTaHOapTHasa KOCMoJiornyeckasa mogenb, npenckasbiBaeT, 4TO BceneHHas
Ha4vanacb 0K0JI0 14 MunnnapLoB NeT Hasafd. ITO NepBoHavyasibHOe MFHOBEHUE
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Ha3biBaeTCca bonbwwum B3pbiBoM. [locne bonbworo B3pbiBa BCceneHHasd
pacwmpunace U ocTbiia. B nepBot MUIIMOHHOM YaCTW CEKYHbI, UK cpasy nocne
3TOro MHTepBana, dblIM KBApPKKU, MOOHBI, 3IEKTPOHbI U HENTPUHO. MPOTOHLI U
HENTPOHbI noasuance Yepes 0.0001 cekyHabl. DopMmupoBaHNe aTOMOB CBETa
NPOM30WNA0 TPU MUHYTbl CNYCTH, B TO BPEMSA KakK HEMNTpasibHble aTOMbl
obpa3zoBannck Yepes 400 000 ner.

B cnenyiowem pasgene Mbl ONUWEM «KOCMUYECKYD BUTBY», C rpaBuTaumen n
BbICBOOOXXAEHMEM 3HEPrMU, KaK ee rNaBHbIX FepoeB W, Kak CneacTeue,
opmupoBaHune bonee Nerkmx XMMMYeCKnX 31eMeHToB. [lanee Mbl NpeacTaBAsSEM
hopMupoBaHme 38e34 U BHeWwHU Bug Xun3sHu [...] (REVISTA DA UFMG, 2012, cTp.
182-205).

TeM He MeHee, CyLeCcTBOBaHNE KOCMOJIOMMN U KOCMOIOHUM OCHOBAHO, @ TakXXe ero BansHue
Ha 6ecrnoKoNCTBO YenoBeKa 3HATb MM NPUBAMXKATLCA K CTPYKTYpPe M NMPOUCXOXOEHUIO
BcenenHon,

KocMonormsa (oT rp. KOCMOC: MUP, W N10rockl, Hayka, Teopus) Habop Hay4HbIX
TEOpU, 3aHMMAOLWMXCA 3aKOHaMU UAN CBOMNCTBaAMM MaTEPUX B LLEJIOM WK
BceneHHon. Kaxxgas KOCMo0rua npeanosiaraeT BO3MOXKHOCTb NO3HaHUA MUpa
KakK CUCTEeMbl U ero Bblpa)eHua B Auckypce. Taknum obpasoM, obpa3 Muposon
CUCTEMbl MMEeT pellalollee 3HavYeHUe ONS Kaxgown dunocodumn, Kotopas
npu3sBaHa bbITb cMCTEMaTUYeCKOW. [TocTynaT 0 ToTanm3auum Mupa, No 3HaHWUIO,
HeobXoaMM ANA BO3MOXKHOIO MOJIHOTbI COBCTBEHHbIX 3HaHMN. (JAPIASSU;
MARCONDES, 2006).

KocMoroHusa (rp. kosmoonia: cosgaHne mupa) Teopus 0 NMPOUCXOXKOEHUU
BceneHHon, obbIYHO OCHOBAHHOM Ha NereHaax ManM mMudax U CBA3aHHON C
MeTaun3nkon. Mo cBoeMy NPOMNCXOXAEHNIO OH 0003HaYaeT Kaxxaoe 0bbACHEeHMne
bopmnpoBaHus BceneHHon n HebecCHbIXx 06bEKTOB. B HacTosilee BpemMs OH
o6o3HavyaeT 0b6bACHEeHMA MUDUYECKOro xapakTepa. Hanpumep: po-
CoKpaTumyeckasd kocmoroHmsa Cka3ok Muneta, AHakCMMaHAepa, dMnenokieca u
T.0. (JAPIASSU; MARCONDES, 2006).
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3TO NONOXUTb U TPAHCMYTaLMN B HaCTOsILLEe BpeMs 4YesoBe4ecTBo, Oyab TO MUCTUYECKNIA
UNN PENUTUO3HBIA UAW HAY4YHbIA B3rnapg, NpofosxaeT NpoKaaabiBaTb NyTb TeOpuUil
KOCMOJIOTUM N KOCMOTOHUN Cpean Apyrux. B 3ToM cMbIC/ie MOUCK CTPYKTYpPbl U CO34aHUSA
BCeNIeHHOWN bbin BbIOpaH KpeaLnoHNCTCKON Teopueinr, 0CHOBaHHOM Ha CeAleHHOM lMnucaHuu,
KHUre bblTua, NOTOMY 4TO CYMTaNca Hanbonee NOAXOAAWMUM O CTPOUTENbCTBA 3TOW
cTaTbW. Takum obpasoM, 3To BbIN0 NPpoBEPEHO B TEPMUHAX, TaK YCTPOEHHbIX B CBALLEHHOW
Bubnun,

KHura boiTus, rnasbl 1-3. B Havane bor coTBopua Hebeca u 3emnto. 3emns bbina
6echopmeHHON 1 nycTon; bbina TbMa Ha nuue 6e3aHbl, 1 yx boxunin BuTan Hang
Bogoto, [...] Tenepb Nocnoab bor Hacagun cag B 3geme [...], Ffocnoab bor B3sn
4yesioBeka 1 NOMecTun ero B 34eMCKOM cafly naxaTb U XpaHuThb. [...] Focnoab bor
N3rHan ero u3 34emMckoro caga, 4tobbl OH BCMaxaa 3eMJt0, U3 KOTOPON OH Obin
B34T. [...] OH nomMecTun XepyBMMOB Ha BOCTOKe D4eMCKOro caga v nbliatoLwmnin
Mey, KOTOpPbIN BpaLlacsa Co BCEX CTOPOH, YTOObI OXPaHATb NYTb K AEPEBY XU3HMU.
(ALMEIDA, 1996, cTp. 2-3).

Taknm obpa3om, B TepMuHax CBALLEHHOTO MNMucaHns 3To 66110 MPOBEPEHO B KHUTE
BbiTs B NepBoi rnaee Ao rnaBbl 3, YTO: MPUHLNMN U aBTOPCTBO TBOPEHMSA Hebec n
3eMJIn, 1 BCE, 4TO B HEM. B 3TOM akTe 60)XXEeCTBEHHOIr0 TBOPEHUSA POXAAETCA
nepBoOe NpPaBO MHTENJIEKTYasibHOW COBCTBEHHOCTM WX aBTOPCKOro npaea, 1 B
3TOM aKTe CUJIbHbIMW MPU3HaKaMy BO3MOXHO, 4TO 3aKOHOAATeNb MOAUBaN U3
3TOr0 NCTOYHMKa 60XKEeCTBEHHOr0 TBOPEHUS, KOraa OH Bbipe3an cTaTbio 1, 7 B
3akoHe, HeT. 9.610/1988,

CtaTba 1: 3TOT 3aKOH perynmpyeT aBTOpPCKUe npasa, Nog 3TUM HauMeHOBaHWEM
aBTOpPCKME npaBa M BCe, 4TO C HUMU CBA3aHO; CTaTbd 7 WIHTennekTyanbHble
TBOPEHUS AyXa, BblpaXKeHHble NobbiMy cpeacTBaMmn AN 3aPUKCMPOBAHHbIE Ha
noboMm HocuTene, MaTepuasbHOM WAN HemMaTepuasbHOM, U3BECTHOM WK
ns3obpeteHHom B byaywem, Hanpumep [...], ABAAIOTCA OXpPaHAEMbIMU
NHTenNeKkTyanbHboiMK npousseneHnsamn. (BRASIL, LEI, N. 9,610 DE 1988.).

N3BecTHO, 4YTO BbILLIeyI'IOMFIHyTbII7I 3aKOH Obli HanpaBJieH Ha 3allTy N rapaHTUPOBaHKE MNpasB
dBTOpPa C LUeJiblo Bblpa>XeHNA Xy40XXeCTBEHHbIMU, JINTEPATYPHbLIMA, HAaY4YHbIMW CpeacCTBaMin
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ero BOJIN Ayxa, TO €CTb NPOSABJIEHNEM €r0 UHTENIEKTYalbHOCTU. B bonee No3AHUIA MOMEHT,
Kacawowmncsa 6oXecTBEHHOro TBOPEHUSA M MPbIXKKOB HEMHOro 6onble B nctopun,
OKa3blBaeTCA, 4TO: OH Obl1 BO3/10)KEH Ha YesioBeka, 4YTobbl A0 M OXPaHATb 3TOT caj NoA
Ha3BaHuem “Capg 3gema”. B aTon AMHMN MbICIN YeNoBEK MOJIy4YUn BAadeHne 3TMM CafoMm, U
OH MOT MUTATbCA UM, U3 NNOAO0B, KPOMe AepeBa No3HaHUA gobpa u 31a, HO B AI€Hb, KOrAa OH
eCcT ero, Bbl HaBepHsKa ympeTe. lMepen 3TMM 60)XXeCTBEHHbIM 3aKOHOM MO)XXHO 3aCBUAETH,
4YTO €CTb BeCKMne Npu3Haky Toro, 4To 3aKoHo4aTe b NPOLAOJIKAET MNTb B TOM XXe UCTOYHMKEe
60>XecTBeHHOro TBOPEHUS, aBankTe NOCMOTPUM,

NckyccTBo. 1.196. Kaxablil, KTO MMeeT OCyLLeCTBAEHMe, MOSHbIN UK HET,
HEKOTOpble W3 MNOJNHOMOYMMN, NPUCYWNX COOBCTBEHHOCTM CYMUTaeTCH
COOCTBEHHUKOM.

NckyccTeo. 1.197. lMpsmoe BnageHne NMLOM, KOTOpoe MMeeT Bellb B ero
pPacrnops»XeHnn, BPEMEHHO, B CUJTY JINYHOTO MW peasibHOro 3aKOHa, He aHHynseT
KOCBEHHbIE, N3 KOTOPbIX OH BblN CyanM, N HEMNOCPEACTBEHHLIN BAaAeseLl, MOXeT
3alMTUTb CBOE BlafleHNe OT KOCBEHHbIX.

NckyccTBo. 1.214. ObnagaTtens nobpon Bonm nmeeT npaBo, 40 TeX Nop, Kak OHa
ANNTCA, Ha BocrnpuHuMmaeTcs nnonos. (BPA3NIINA, FPAXKOAHCKNIA KOOEKC
BPA3UJTNN 2002 TOLA).

NTak, c Toukmn 3peHmnsa CesleHHON bnbnumn B kHure bbiTus. MpoBepeHO He NOSIHOE YC0BUE
BNafeHna n 06s3aTenbCTBO HE AeNnaTh 3TOro:

KHura boitusa. Mnasa 2. Ctux 16. locnoab bor noseneseneBaTb YeN0BEKY,
rosopsi: Co BCero gepea B cagy otrenens bynet ectb cBob60oAHO, cTUX 17. HO OT
fepesa no3HaHus fobpa u 3na, TXa Bbl He byaeTe eCTb OT HEro, NOTOMY 4TO B
[eHb, Korga Bbl eanTe ero, Bbl, 6e3ycnosHo, ympeT. (ALMEIDA, 1996. p. 2)

3TO ACHO CBMAETENIbCTBYET O TOM, YTO 3TOT YesioBeK He Obi1 B IIeMCKOM Cally Kak
CaZlOBHUK, CMOTPUTEb, aAAMUHUCTPATOP WAN AaXKe KAk Bhajenew 3aeMckoro cafa. OaHako
ero cocTosiHue 6bIJ10 B MPAMOM BflafleHMM MO NOFMYECKON NpuynHe: Tam bbin Bnameneu,
KOTOPbIA NONHOCTbLIO BIAAEN HEABUMXKUMOCTbIO. C 3TON TOYKMN 3pPEHUS, YEI0BEK B DE€MCKOM
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cafy 6bin BnagenbueM 3T0ro cafa, U CylwecTBoBas YCTHLIA U NPAMON NPUKa3, KOTOPbIN
orpaHuymMBan npasa Bnagesnbla. TakuMm obpasoM, ObI10 NOATBEPXKAEHO, 4TO Mexay borom n
4yesl0BEeKOM Obla1 CZIOBECHBIN AOroBOp, U C HapylweHnem 3TOoro gorosopa: bor HavynHaeT
OCYLLEeCTBNATbL MNONHOE NpaBo COBCTBEHHMKA, BO3BEAEHHOro 13 BnafgeHnin CO6CTBEHHOCTH,
OCHOBaHHOW BO BJAJeHWM TaK Ha3blBAeMOro 24eMcKoro capfa. Takum obpasom
chpopMynmMpoBaHbl UX MOJSIHOMOYUSA: MUCMONb30BaTb, HACNaXAaTbCA, pacnopsXaTbCa ”
BO3BpallaTb ToBap, rae Obl OH HW HAXOAWNCH WUAWN BCNIeACTBME BNALEHUS, TEXHNYECKN
Ha3blBaeMblin (ronas cobcTBeHHOCTL). Takum obpa3omM, BO3BpalLEeHME 3TOr0 akTUBA Ha
OCHOBe MnpaBa W NOJIHOrO OCYLLeCTB/eHNs nNpaBa COBCTBEHHOCTU Ha MMYLLECTBO. B 3ToM
KOHTEKCTe CcylecTBOBaJjla AOroBOpHas OroBOpKa, KOTOpas BAUAET Ha MNpekpalleHue
LOroBopa Mexay CTOpOHaMu, TO eCTb Mexay borom n YenoBekoM, Kak yKa3blBasocCb B
Apyronm pas. Takasa cuTyauums, Nnpu KOTOPOM BbiTEKAeT M3 CT. 5-e. MyHKT - XXXV
KoHcTuTyuumn ®enepatmsHon Pecnybnukm bpa3smnuna 1988 rofna: «3akoH He UCKAOYaeT
NPUYMHEHMNA Bpeaa UK Yrpo3bl 3aKOHY U3 OLLEeHKK CyaebHom BnacTm».

Kak yBepsann B CeaweHHOM [MucaHum, ctnuxm 20 n 21, Almeida (1996, cTp.3). N3-3a
J[lOroBOpHON pe3onounmn bbina nposepeHa 13 noboNbITCTBA: MOMEHT, KOrga 4YenoBeK CTal
Ha3blBaTbCA AJaMOM 1, B CBOK 04Yepefb, XXEeHLNHa cTasla Ha3biBaTbCA EBa: “OH Ha3Ban
4yenoBeKa CBoel XeHown EBoi, MoTOMy 4TO OH bl MaTepbio BCEX XMBbIX; Pa3se Nocnoab bor
HOCUTb Mex ONna AfaMa U ero XeHbl, N HageTb Ux “. B 3Tux TepMuHax N NpeonosieTb
nobonbITCTBO, NPaBo BAaAebLia N KOCBEHHOr0 Bnagesbla OCyLWecTBAATb NPaBo, ONEKy Uan
COOCTBEHHYIO 3aWNTY B COOTBETCTBUM C BOXKECTBEHHbLIM M 3EMEJIbHbIM MPABOM SBJISETCS
060CHOBaHHbLIM. Takum obpa3oM, C y4eTOM BCeX BO3AENCTBUIA CBET KPeauMOHUCTCKOM
Teopuu, Jaxke ecin B pe3ioMe, MOXXHO HabntogaTh U NPOBEPATb BaXKHOCTb MMYLLECTBEHHOIO
npaBa n npaBa cobcTBeHHOCTW. [oNy4YeHne xapakTepusyeTcsa elle pas, YTO BlafdeHune
ABNAETCA (PakTOM M NMpaBoM. OTU NpaBa LOJ/DKHbl rapaHTMpPOBaTb NpPaBo Bragenbua, a
TakXXe npaBo Bnafenbla, BCE OCHOBAHO Ha COBCTBEHHOCTU. 3Had, YTO CyweCTBOBaHME
BJlal€HMSA 3aBUCUT OT HanM4ymsa mmyuwectsa. 1 B faHHOM Ciyyae, B MaTepuasbHOM U
HeMaTepnanbHOro CMbICse, ANa AOCTMXXEHUS CBOEN COLIMAIbHO-9KOHOMMYECKON (PYHKLNK,
KOTOpas O0/KHa ObiTb BO3BEAEHa KaK COBCTBEHHOCTbIO, TaK U COBCTBEHHOCTbLIO. B 3TOM
CMbICNIe UH(POPMMPYET HacC 0 OOKTPUHE,

Takum obpa3oM, XOpoLLO BUAHO, YTO MPUHLNMA COLMUANBLHON (YHKLMMN KacaeTcs
CKOpee NpUTSKATENbHOrO SBNEHMS, YEM MpaBa Ha COBCTBEHHOCTb. 3Ta (hyHKLUA
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“bonee o4yeBuaHa BO BJIAfE€HWM W ropa3fo MeHblWwe B cobCTBEHHOCTKM”,
cobnopgaeT BHUMATENIbHOE Y4eHWe, W, CieloBaTesIbHO, FOBOPUTL O COLMasibHON
MyHKUuUnM BnageHusa. [...] (REALE, 1999, p.8; FACHIN, 1955 r., cTp. 19
apud ZAVASCKI, 2005 r., cTp. 2).

B 3Tol aprymeHTauum Ba>KHO MOAYEPKHYTb, 4YTO: COBCTBEHHbIE OENCTBUA SABAAKTCA
WHCTPYMEHTasIbHbIMU CPeaCTBaMM XECTKUX (hopMasbHOCTEN NPABOBOM 3alLUTbl gena,
chepon nony4yeHmsa oT rocyaapCcTBEHHOro cyabun, (cyaebHas 3awmTa), B TOM, YTO 3allMTa
peLLeHne no CyLecTBY, KOTOpble MOTYyT ObITb pelleHne noaaep)XxaHo nin HeoboCHOBaHHLIM.
C Opyrom CTOPOHbI, HNYTO HE NMPenATCTBYET yperynampoBaHuto TpeboBaHui o 3awmTe
3aKOHa, TO eCTb NyTeM BHe cyga nam cyaebHoro nocpegHn4yecTBa, B COOTBETCTBUMN C STUMM
3aKOHaMM 1 pe3onounen HaunmoHanbHOro CoBeTa CTuUnN,

OH npepycmaTpuBaeT NOCPELHNYECTBO MeX Ay OTAeSIbHbIMUA INLAaMN B Ka4yecTBe
cpencTBa yperyampoBaHUsa CriopoB M CAaMOCOXYNMOUBAHUA KOH(JIMKTOB B paMKax
roCyJapCTBEHHOI0 YrNpaB/ieHns; BHECTUN n3MeHeHnst B 3akoH N° 9469 o1 10 uions
1997 ropa v lNMoctaHoBneHne No 70 235 oT 6 MmapTa 1972 rofa; n OTMEHsAEeT 4YacTb
2 cTaTbyn 6 3akoHa No 9469 ot 10 ntons 1997 ropa. (LEI, N° 13 140 oT 26 utoHs
2015 r.).

WNckyccTBa. 3. Yrpo3a Wi npaBo Ha TenecHble NoBPeXAeHNs B Xone cyaebHol
OLIEHKM He UCKJTIYaoTCA U3 CyAebHON OLLeHKMN.

2 - TocynapcTBO MO Mepe BO3MOXXHOCTM COOENCTBYET YypPerynanpoBaHuUIo
KOH(JINKTOB Ha OCHOBE KOHCEHCyca.

3 - MNpumnpeHne, NOCpeaHUYeCTBO U APYrne MeTolbl KOHCEHCYCHOTro
YPErynnpoBaHna KOHMJIMKTOB MNOOWPSATCS CyAbsMW, afBOKaTaMw,
06WEeCTBEHHbIMU 3aLUTHUKAMN U COTPYAHMKAMKN NPOKYpaTypbl, B TOM YuC/e B
xone cyaebHoro pasbupaTtensctea. (3akoH No 13 105 ot 16 mapTa 2015 r.).

OH npefycMaTpuBaAeT HaLMOHANAbHYIO MOJMUTUKY afdekBaTHOro obpalleHns ¢
KOHDIMKTAMN UHTEpPEecoB B CyaebHbIX opraHax v npenycMaTpuBaeT apyrue
Mepbl. HaunoHanbHas cypebHas noauTuka; KOHMAMKTb MHTEPECcoB; Mo
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obotogHOMy cornacuio cpencTs; MNoCTOSAHHbIE LEHTPbl KOHCEHCYCHbIX MeTOLOB
yperynuposaHus kKoHpnaunkTtos; ObyvyeHue n obydvyeHwue [...] (PEWEHWE
HAUMOHANIBHOIO COBETA MPABOCYAUA (CNJ) n. 125 oT 29 Hoabpsa 2010 r.).

KoHe4HO, B TO BpeMs, TO eCTb B DAEMCKOM cafy, 3To 6bi1a coumnanbHas PyHKLMA CENbCKON
NPOAOBOJIbCTBEHHOM U CEMENHOM NPUPOAbI, U Ha 3TOM 3Tane, Mbl MOXKEM [a)Xe CKa3aTb, YTO
3T0 BblNa CMTyaunss CEMENHON CeNbCKOXO03SNCTBEHHON OEATENbHOCTM N 06e3001EHHbIX B
3TOT MepBbIi MOMEHT 3KOHOMUYECKOro noTeHunana cebs. Takum obpa3om, Mbl MPOBEPUM B
cnefyouwen rnaBe 3KOHOMUYeckne pedaekcol U counanbHyo PyHKLUNIO COBCTBEHHOCTM B
TOM, KaK Mbl ee BOCNPUHNMAEM CeroHs.

3. SKOHOMUYECKOE OTPAXKEHUE N COUNATIBHAA ®YHKUWA COBCTBEHHOCTU

B OTHOWEHUN 3TON rnaBbl 3TO ObIIO MPOBEPEHO B TECHOM CUHTE3€e: B KOTOPOM
3KOHOMMYECKMEe pednekcbl U coumanbHaa PyHKLUNSA caMo COBCTBEHHOCTU, TO €CTb MOJIHOe
rocnoacTBo, WU, C APYroM CTOPOHLI, NPOBOAUTCA pasinyme Mexgy 3KOHOMUYECKUMMU
pednekcaMn N counmanbHOM (PyHKUMEN COBCTBEHHOCTM. 3HasA, 4TO 3KOHOMUYECKUue
pedekcbl AeNCTBYIOT onpeneneHHbiM obpa3om, Stricto Sensu oencTByeT B COLMAIbHOM
chepe, 0QHAKO UX HE NyTalT C coumanbHON PYHKLMNEN COOCTBEHHOCTN, MOCKOJIbKY OHa
BKJIlO4YaeT B ceba WupoTy, OXxBaTbiBaKOLWYO Apyrue cuTyauumn, He copgepxalwinecs B
SKOHOMUNYECKUX pediekcax. TeM He MeHee, He Tepsas CBOUX MPAMbIX U KOCBEHHbIX
SKOHOMUYECKUX XapaKTEePUCTUK MAN Ha3BaHWUW, Ha MOWN B3rnag, u3: IKOHOMUYECKUe
pa3MbllWeHNss, BHYTPEHHNE N BHEWHNE CTOPOHbLI. TeM He MeHee, Mbl HaYHEM
aHaNN3MpPOBaThb IKOHOMMYECKUNE 3PP EKTbI, BOZHMKAKOLIMNE OT COOCTBEHHOCTM, B 3TOT NEPBLIN
MOMEHT Mbl MOHMMaeM COBCTBEHHOCTb B XXUIOM (KOMMEPYECKOM) CMbIC/E, UM MOCTPOEHHOE
ropoAckoe 3aaHue, nan gepeBeHCKoe 3[aHne C HENPEPLIBHON TEPPUTOPUEN, NN OaXKe
HebonblIyl0 CeNnbCKyl COBCTBEHHOCTb. [laxe ecnMm 3TO UMYLLECTBO peasn3oBaHO
nocpeacTtsoM npnobpeTeHns, COBEPLLUEHHOIrO NN NOAMUCAHHOIO NPU NMOKYMNKe 1 Npoaaxe,
WM NOCPeaCTBOM MpaBa HacnegoBaHWUS, UK NPUOBPETEHO B pe3ybTaTe JNYHOrO OENCTBUS
usucapir n oencTByeT Tak, Kak ecnn 6bl 0HO BbIN0 BNagenbUeM, NaKM B COOTBETCTBUN C
APYrMMNU OOrOBOPEHHOCTSAMU: TOPOACKMM UAN CENbCKUM UHCTUTYTOM Usucapiao wnnwu
WHCTUTYTOM OTYYXAEHUSA B LeSIAX 3eMeNbHON pedopMbl. B KOHTEKCTe Bbille CTOUT
YNOMAHYTb apeHay »XWJ0ro NoMeLlleHns, KoTopas B HEKOTOPOM CMbIC/e MPUHOCUT
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3KOHOMUYECKYIO BbIFro4y AJ1S apeHpofaTesis U, B HEKOTOPOM CMbIC/ie, B 3aBUCUMOCTM OT
KOHKPETHOro Cjly4as, OHa TakXXe MOXEeT NPUHECTUN 3KOHOMUYECKUN poCT ANd apeHpaTopa:
3Has, 4TO apeHAaTop MOXET OblTb HAHAT A5 BbIMNONHEHNSA cBOMX 0653aTenbCTB. paboTa m3-
3a 621m3ocTM K paboyemy MecTy, a TakXe UHPPaCTPyKTypa MecTa MoXeT obecneynTb
onpeneneHHbl SKOHOMUYECKMI POCT. B 3TOM )Ke CMbIC/Ie IKOHOMUYECKOro pocTa nogonayT
N apeHa HeXWnoro noMeLleHuns, n KpeguTosaHue, ¢ cobnogeHneM LOHKHbIX NPONOPLUiA
KaXxnoro M3 Hux. Takum obpasom, cnepya obWMM NpUHLUMNAM IKOHOMUYECKOW
LeATeNbHOCTU, W3NI0KEHHBIM B AencTBylwWweM HaunoHanbHOM MNOCTaHOBEHUW, B
cooTBeTCTBUN CcO cTaTben 170. Taknm obpa3oM, OH OTBeYaeT rapaHTUaAM npasa
CoBCTBEHHOCTM M COLMANBHON PYHKLMUKN, KOTOPYH OH AOJIKEH BbINOJHATL B COOTBETCTBUU C
KOHCTUTYUMNOHHbIMK yCnoBuaMn. C Apyron CTOPOHbI, OHW MPUHOCAT 3KOHOMUYECKUIN POCT,
00yCNOBNEHHbIN NPUKA3OM, KOHCTUTYUMOHHOW HOPMOW, peryaumpyemon
BHYTPUKOHCTUTYLUMOHHbIM 3aKOHOM. bylb TO NpaBO Hacsie4oBaHUA WAN HernpaBoOMepHoe
BJlafjeHne, UM BO3HMKLWIME B pe3ysibTaTe JapeHusda Uau s3Kcrnponpuauum, nam no
3aBellaHnto. B 3TOM KOHTeKCTe, BMeCTO Toro 4ytobel TpaTUTb Ha apeHAay, y Bac byner
BO3MOXHOCTb MHBECTUPOBATb U MNOAAEPKNBATbL OCHOBHbIE NOTPEOHOCTM Ballen ceMbi, TO
eCTb BalK OCHOBHble Mpasa, Npucywmne TeM, KTO COCTaBaseT U ABNSAETCSA 4acCTbio
onpepeneHHoro obwecTsa. Ha 3Tom 3Tane 6b110 NOATBEPXAEHO, 4TO: MOMUMO TOr0, 4YTO OH
YKPbIBAET 4YJieHa CeMbM, OH obecrneymBaeT yaydleHne KadyeCTBa UX XU3HN U pa3BUTUSA KakK
4enoBe4YeCKonW NNUYHOCTU. B 3TOM KOHTEKCTe MOATBEPXXAAeTCs, YTO 3KOHOMUYeCcKue
pedsieKCbl, BO3HMKatOWMe 13 npasa CoOBCTBEHHOCTU, MOXHO KaacCUduumupoBaTb WU
00603Ha4YNTb Kak: DKOHOMMYECKMe pedieKCbl BHYTPEHHUX UM BHELWHUX CTOPOH. TakuMm
0bpa3oM, BHYTPEHHNE 3KOHOMMYECKUe pasMblneHns dyayT BOCNPUHUMATLCA HaA NEPBOM
3Tarne BHYTPU CEMbU KakK oLlyLleHne abCcTpakTHOro ahheKkTa, BO3HUKAOLWEro B pesybTaTe
3TOr0 3KOHOMMYECKOro pasMbIlLieHNs. ACHO, YTO Mbl He MO3MLNOHUPYEM 3TO KaK OXnaaHue
NPaBWUJIbHOCTU, NN KakK CyObeKTMBHOE, UN Kak Npaso Bbibopa, nan faxe Kak bynyuiee u
HeonpepneseHHoe NpaBo. B 3TOM cnyyae oTpaxkeHue, pacrnosioKeHHoe Bbile, OyaeT KakuM-
To obpa3om obpaweHo Ha ceMenHoe obpa3oBaHUe, OKa3biBasd BAUAHME Ha €ero
NPUMEHUMOCTb, KaK r’mnoTeTn4eckoe aBTOHOMHOE NPaBuIo, KOTOpoe MaTepuannsyeTcs Kak
3KOHOMMYECKMEe pa3MbllL/ieHNs BHELWHUX CTOPOH, HE3aBUCMMO OT pelleHuns, KoTopoe
LOJDKHO ObITb MPUMEHEHO onpefeneHHbIM ceMeHbIM 0bpa3oBaHmeM. Takum obpasom, 3Ta
3anoBegb abCTPakTHOW HOPMbl COOTBETCTBYET rMNOTETUYECKON (hyHOAMEHTA/IbHOW HOpMe
Kelsen (1881-1973):
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(...) HakoHeu, cnegyeT OTMETUTb, YHTO HOPMOMN MOXXET ObITb HE TOJIbKO 4YyBCTBO
BOJIM, HO N - KaK CoAep>XaHne CMbICa - COAepXaHMe akTa MblCan. HopMy MOXXHO
HEe TO/IbKO Pa3bICKUTb, HO 1 MNPOCTO NoAymaTb, He Oyay4mn B po3bicke. B oaHHOM
C/ly4ae 3TO He YCTaHOBJIEHHAsa HOpPMa, a NON0XNTEIbHasa HopMa. ITO O3HaYaeT,
4TO CTaHOAPT He O0/KEH ObITb 3PPEKTUBHO NOCTABIEH - OH MOXET BbITb MPOCTO
npegnonaraetcs B mbican. (KELSEN, 1881-1973, cTp. 7, 267).

Ona KELSEN penctBuTenbHOCTb NepeBOAMT cBoeobpa3Hbin crnocob
CyLWecTBOBaHUA HOPM. [lpyrumn cnoBamu, HopMa OENCTBUTENbHA TONIbKO B TOM
CNy4vae, ec/iv OHa He SBASIeTCSA 3aKOHHbIM aKTOM BNACTU U He Oblfla OTMEHEHA €elo.
Takon akT ABNSeTCs YC/I0OBUEM €ro eNCTBUTENIbHOCTU, HO HE OCHOBaAHMEM AN
ero cyuiectsoBaHumsa. OcCHoBa npaBuia, N0 MHEHWUK co3daTens NpaBOBOro
nypusma, COOEpXWUTCA B APYroM npaBune, KOTOPOE OHO Ha3blBaeT
byHOaMeHTaNbHbIM runotTeTnyecknm npasunom. (SOARES, 2002).

(...) Teopua npasoBon HOopMbI, cornacHo Hans KELSEN, ocHoBaHa Ha pa3nnyun
Mexnay cenHoM (bbiTuem) m conneHom (JOArom), TO eCTb CyLLeCTBOBAHUEM
P13M4eCcKoro Mmnpa, NOAYNHATCA 3aKOHaM NPUYNHHOCTK, U COLMANbHBIM MUPOM,
NOAYMHAETCA 3aKOHaM Ayxa, KOTopbin, byay4yn 3aKoHaMu Lenen, MoXxeT ObiTb
nepeBefeH B HOPMbI

OcHoBHoe npasusao KELSEN HocuT runoteTmnyeckuin xapaktep: (...) (REALE, 1998,
cTp. 167, apud SOARES, 2002).

C y4eTOM 3TOro KPaTKOro UCKJYEHNS MOXKHO Obl10 MPOBEPUTL Ha OCHOBE PaCLUMPEHHOMO
aHa/an3a, 4T0: NpaBo COOBCTBEHHOCTU, YyBa)KaeMoe COOTBETCTBYHOLWMMN NPONOPLMAMY,
ABNAETCA 4aCTbl0 PaCYNEHEHUS WM pacyieHeHUs pPacrnpoCTPaHEeHUs HauWOHaNbHOM
TEPPUTOPMANLHOCTU. B 3TOM KOHTEKCTe bbls1o0 Bbl HEAOCTATOYHO NULLb YCI0BUS BAaAEHUA
NN perncTpaunmn, Kacawwmecs npaa Co6CTBEHHOCTN Ha HEABMXMMOCTb, PAaBHO KakK U He
6bi710 6bl 4OCTATOYHBLIM TOJIbKO YC/I0BME HALIMOHANbHOIO CyBepeHnTeTa. TakuMm obpa3om,
6bl10 ewe pa3 NOATBEPXAEHO, YTO BJafe€HME COCTOUT U3 3JIEMEHTOB, KOTOpPble
NHONBUAYANMN3NPYIOT ero, He3aBUCMMO OT NMPaBoBOM abCcTpakLUmM, NPUMEHSEMON B Ka)KA0M
KOHKpPeTHOM cniyvyae. B KavyecTBe npumepa oHa bbina nposepeHa B XypHane Veredas da
Hist'ria, cornacHo cTtaTbe, noarotosneHHon Felipe Rabelo Couto (200, cTp. 55-85): Bonpoc o

www.nucleodoconhecimento.com.br


https://www.nucleodoconhecimento.com.br

BnapeHwe, hakT 1 NpaBo: aHaNorma B CBeTe KpeaunoHM3Ma

cobcTBeHHOCTM MexAay bpasunuen n bonuemen n peweHue, npuseLeHHoe B JAaHHOM
BOMPOCE O TEPPUTOPMANLHOCTN akKpPOB. Ha 3TOM 3Tane rnasHbIM 06 bLEKTOM ABSETCA 3almTa
No4Bbl, 3eMsn, nona (korga cobCTBEHHOCTb WJN TEPPUTOPUAJIbHbLIE TPAaHULbI, KOTOPbIE
AOJIXKHbI OCYLLEeCTB/IATLCA BO UMS NIpaBa COOCTBEHHOCTYU UM JOMEHA BO3HUKAIOT U3 HEro: 13
3TOro BbiITEKaeT UHAUBUAYAJIbHbIE U KOJIJIEKTUBHbLIE npasa, byab TO uandeckune unaun
opuanyeckne avua 4acTHoOro wuav rnybamyHoro npasa WUan faxe MeXAyHapoAHOro
macwTaba. Takum obpa3zom, Takas 3awymta byaeT NponcxoanTb TOJbKO Yepes B/ajeHue,
byab TO MOJIHOE UM HET, NOMHSA, YTO BJa€HUe SIBJSETCA COCTOSAHNE YYBCTBA U UMYLLECTBO
ero rnoATBepXAeHne, HO BAaCTb A4/ BCEX 3arosiHUTh). Takum obpasom, Heobxognmo
NOAYEPKHYTb, YTO Cpean APYrux KOHCTUTYLMOHHBIX (hOPM, TaKUX, KakK 3KCcnponpuauns un
pefKue 3aKoHbl. BnageHne mMoxeT ObiITb NpuobpeTeHo nyTem Kynan-npoLaku; rnpaso
Hacsief0BaHUA; yCyKanuao; noXxepTBOBaHWE WKW NMyTeM peruncrtpauum Tutyna. Takum
obpa3oM, BnNucanca B paxAaHCKUn Kodekc bpasunnun,

B Paspnene V «KOHTpaKTbl B LLeJIOM» Mbl MOXXEM YMOMAHYTb KOHTPaKThbl, MOAMMUCAHHbIE MPpK
Kynae-npogaxe B COOTBETCTBUM CO cTaTben 421 n nocneaywwmmin; B Pasgene VI «0O
Pa3/IMyHbIX BUAAX KOHTPAKTOB» MOryT BbITb YNOMAHYThI CTaTbn 481, 482 1 nocnenyowme; B
KHure V «O HacneaCTBEHHOM MpaBe» MOXHO YNOMAHYTb CTaTbio 1784 n nocnepyouine; B
rnase Il «<O npnobpeTeHnn HeABMXKNUMOIO UMYLLLECTBA» Mbl MOXEM YNOMSAHYTb MMYLLLECTBO,
npnobpeTeHHoe B pe3y/ibTaTe HENPABOMEPHOro BfageHNs B COOTBETCTBUM CO CTaTbsAMU
1,239, 1,240, 1,240-A, 1,241, 1,242; B rnase IV «[loxxepTBOBaHNE» MOXHO YMNOMAHYTb
cTtaTbio 538 u nocnenytowme; B Pasgene Il «MpunobpeTeHne nytem permcTpaunm NnpaBoBoro
TUTYNa» COAEPXNUTCA cTaTbd 1.245 n nocneayowme. (BPASUINNCKNINA TPAXOAHCKUNA
KOLEKC 2002 r.).

B 3TOM cMbic/ie BbII0 OTMEYEHO, YTO NMPOCTOE Ha/Myme 3aropoaHomn (CenbCKon) nan
ropoackon cobcteeHHoCTH NobyxxaaeT MocyaapCTBEHHYIO OpraHM3aumMio rapaHTMpPOBaTh U
yBa)kaTb NpaBa 1 06893aHHOCTN B OTHOLUEHWM TUX BOMNPOCOB, KOTOPblE CHOPMYINPOBAHbLI B
cTtatbe 5, n. XXX; CtaTba 6: BCca PenepanbHasa KOHCTUTYUmns 1988 roga. byab To no
oTHoweHuno K Colo3y, a TakxXe K ero cybbekTam enepaumun, To eCTb K WTATY UK
MYHUUMNANNTETY Ha OCHOBAHWM BELLHOro npaBa COOCTBEHHOCTW, MOMHOM0 UK HeT. YTo
KacaeTCs 3TUX NpaB, C YY4€TOM AOJ/DKHbIX MPONOPLUA, MOXKHO MPOBEPUTbL UX NpPsAMble
Pa3MbILLIEHNS O OCTOMHCTBE YeN0BEYECKOM MYHOCTIN U B 3TOM TOHE KOCBEHHbLIM 06pa3oMm,
TaKXe oTpakas CouMnanbHbie NpaBa. 3TN KOHCTUTYLNOHHbIE NPUHLMMLI 1 NPaBa ABASIOTCA
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ERGA OMNES v ponxHbl cobnofaTbCs, yBaXaTbCA U rapaHTMPOBATLCA B COOTBETCTBUN C
3aKOHOM. Tem 6oniee, 4TO: OHW POXAAKTCA C NOSIHON COBCTBEHHOCTbIO MU He3
CoBCTBEHHOCTU, TO €CTb POXAATCA C MPUBA3AHHOCTLIO YesioBeKa K 3emne. Takum obpasom,
XapakTepusys cebs 3a npenenamun BnageHma n nga npoTmsB CBOEN HALMOHANLHOCTU N CBOEN
eCTeCTBEHHOCTU C reorpauryeckon ToOYKKM 3peHns. PacTarneBas KpoBHbIe y3bl, KacatoLmecs
npuHagneXxHocTu. NMpuHnMas B 06LWMX YepTax UCXOLHYI0 NAeK AaHHOW CTaTby, elle pas3
NOATBEPXAAETCH BAXHOCTb (BNageHus) B npaBe COBCTBEHHOCTM, a TakxXe ee
ncyepnolBatowaa 3awmta. 3Had, 4TO 3Ta 3allMTa, B CJlydyae peasbHOro npasa
COOCTBEHHOCTM Ha HeABMXUMOCTb, OyaeT npefoCTaBNsATbCA BCEM, KTO BlafeeT €lo,
HEe3aBMCUMO OT TOro, ABASETCS /I OHA NOJIHOM WK HeT. pn TakoM pacCyXAeHUn O4HO U TO
XKe Hannyue 3awmnTbl NPOBEPSASIOCh B CMbIC/Ie ee TeppUTOpPMasbHOCTU, HALMOHANBHOCTH,
€CTEeCTBEHHOCTU UAN NPUHALNEXHOCTN. KoTopble BKJIKYEeHbl B TepMUHbI JUS SOLI (NpaBo Ha
noysy) n JUS SANGUINIS (npaBo Ha KpoBb). HECMOTPSA Ha TO, YTO OHW aBTOHOMHbI APYr OT
Apyra: oHW BbiNoAHeHbl B cTune SUI GENERIS, 4T0obbl rapaHTUpoBaTbh NpaBo BlageHUs,
KOHLLeNTyan3mpoBaHHOE TakuM 0bpa3om,

CoxpaHeHMe nnu ocyuwiecTssieHne Bewmn mnam npasa., CoCcToAHME TOro, KTO
BJlafleeT BELLbIO, KTO AEPXUT €ee Uan MMeeT yO0BOJIbCTBUE OT Hee., [lencTeuns
WM nNpaBo Ha obnagaHue TUTynoMm., ®opTyHa, nmyuwecTso., CNocobHOCTb,
dutHec., CpeacTBa, Cunbl; chepbl, 3aBnafeTb: 3aBnafaeTb, 4ToObl gaThb
BJlafleHne, OH CKa3aJl 0 aKTe, C MOMOLLb KOTOPOro KTO-TO MHBECTUPYETCS Uan
WHBECTUPYET APYrux B npaso, B odyuce unn goctonHcTea. (BPA3NINA, CJIOBAPb
AURELIO).

3Has, 4TO BNafeHne pacCMaTPMBAETCA ynpa)KHeHMe Ha camoM fAenie. KoTopblil, cynTaeT
obnagaTesib BCEX, KTO HAa CaMOM [iefie MOoJIHOe OCYLLeCTBAEHNE AN HET, HEKOTOPbIE 13
MOSIHOMOYMI, NPUCYLLMX COBCTBEHHOCTMW. Takum obpa3om, Hbiia NpoBepeHa: BOMPOC O MoYBe
MYHKLUMOHNPYET KakK reHepasibHblli NAaH NpoBeAeHns APYrux oTpacien npasa B ero
nocneacTBuax. byfib TO KOHCTUTYLMOHHbIE, FPaXKAaHCKUE, YrOMOBHbIE, HAJIOFOBbLIE U T.[.
Takum obpa3om, rocynapcteo (Coto3) nputsarnaeT K cebe CBOM CyBEPEHUTET, pacnpenenss
COOTBETCTBYIOLINE KOMMNETEHUUN NOJANTUYECKON CTPYKTYPbl, TO €CTb roCyAapCTBEHHON
oOpraHu3auunmn, cofep)Xxalmnecs B €e KOHCTUTYLMOHHbIX HOpMax uan (MPUHLUNNANbHBIX
KOHCTUTYLMOHHbIX HOpMaXx). OYHKLMOHMPOBAHME B Ka4yeCcTBe PYyKOBOAALIMX NMPUHLMUMOB,
KOTOpble AO0J/KHbI cobnofaThCs U CobN0AaThCs B PaMKax HE(PAKOHCTUTYLMOHHbLIX
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3aKOHOB. 9TO MOXeT BbITb NPOBEPEHO B HaLMOHaNbHOM MJaHUPOBaHUN B HacTosLLee BpeMs
B CuSie: OH NMPUHOCUT Hapnexalee obpalieHne C NONUTUKO-agMUHUCTPATUBHOWM
opraHmsaumn, GyHKLUNOHMPYIOLLEN, a TakXKe NCTUHHbIe “Cheks and Balances” (TopMo3a u
NPoTMBOBECHI). UMeHHO 3TOT BanaHC perynupyet um camoperynampyeTt, ¢ TeM 4ToObl
OrpaHNYnUTb NOJSIHOMOYUSA AEeNCTBUN: Byab To rocynapcTtBo (Cot3) MAM MO OTHOLIEHMUIO K
(henepaTBHLIM 06pa30BaHUAM, WK MO OTHOLLEHMWIO K CBOMM NOAAAHHLIM UNN faxe nepes
nmuom gpyroro. Takum obpasom, cornacHo Montesquieu (2000 rog, cTp.19): Takum obpasom,
cobniofeHne NpUHUUNMaIbHbIX KOHCTUTYLUNOHHBIX HOPM U, TakuMm obpa3om, coxpaHeHue
pasfeneHuns BnacTen 4N5 NoayYeHUs OeueHTpasn3oBaHHON agMuHucTpaunn. Cogencraene
nnn obecneyeHne NPUMEHNMOCTU OCYLLECTBNEHUA KOHCTUTYLMOHHOW NPOrpaMMHON HOPMbI,
NPUCBONTb U AaTb (NOSHYIO MW HeynpaBsaeMyto 3(PPEeKTUBHOCTL) UK Jaxe (orpaHUYeHo)
KOHCTUTYLUMOHHOW NporpaMmHON HopMme. ABAATCA AN OHW HEMEeOSIEHHbIMW WK
OMNoCpeOBaHHbIMK, KOTOPbIE BbIPAXXAOTCA B OPraHe v B NpeABapuTeNbHOM CPOKe OeNCTBUSA
HaunoHanbHOro nnaHnposaHus. W Takum obpa3om, 4Tobbl UMeTb BO3MOXHOCTb HanpaBisaTh
NX Ha LeATeNbHOCTb CBOUX cybbekTOoB, obecneymBas Mx y4acTme BO BCEM KOHTEKCTe,
KOTOpPLIN OXBATbIBAET UX.

4. KOHCTUTYUWMOHHbIE OIrPAHNYEHWSA NMPAB COBCTBEHHOCTW

B 3TOM rnase Ob11M NpoOBEpPEHbl KOHCTUTYLIMOHHbBIE OFpaHMYeHns NpaBa Ha COOCTBEHHOCTb, O
4yeM, B YaCTHOCTM, FOBOPUTCA B KOHCTUTYLIMOHHOM TeKCTe, AeKpeTax u enepasibHbIX
3aKoHax. Takum obpa3om, Mbl ByagemM yrnoMmHaTb B 3TOT NEPBbI MOMEHT: pyKOBOASLME
NPUHLUMMBI, @ TaKXXe npefesibl, Bbipe3aHHble B PefepasibHON KOHCTUTYUmMn 1988 ropa: (CT. 5
“KanyT n nyHKT XXIV, XXV) X / ¢ (cT. 136 KanyT un NyHKT 04WH, BTOPON NMYHKT); (cT.137
KanyT n nyHkT 1); (c1.139 KanyT n npegmeTsl I-VII n No oanHo4YHbIe); (UckyccTBo. 243). B
3TON IMHUM PacCyXeHuni bbina TakXKe NpoBepeHa B cooTBeTCTBUM € Yka3om N°. 54 535 oT
30 okTs6psa 2001 roaa,

MocTaHoBneHne No 54 535 o1 30 okTa6bps 2013. MeHw. OH gaeT HOBYIO
dhopMynnpoBKy ctaTtbsm 3, 4,5, 6, 7, 10, 11, 13, 14 n 18 Yka3a N°. 53 799 oT 26
mapTa 2013 r., kKoTopas yCTaHaB/AMBaeT NOPALOK dKCApornpuaunm ToBapos,
None3HbIX N HeobXoAUMbIX B MHTepecax MyHULMUNaAbHON agMUHUCTPaLUN.
(OOULNANBHBIN OHEBHWK FOPOJA o1 31.10.2013 r., cTp. 1).
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B cBA3M C 3TUM oHa Oblnla NpoBepeHa B COOTBETCTBUM C PefepanbHbIM YKa30M-3aKOHOM,
HeT. 3365 1941 ropna, C akcnponpuaunen ongd KOMMYHaslbHOro X034MCTBa U B 3TOM CMbIC/E
bbina npoBepeHa B 3akoHe N°. 4.132/1962,

(MckyccTBO. 10 IKCNponpuauna coumanbHbIMM MHTepecamu byneT m3gaHa B
Luenax cCogencTeBusa crnpaBefiMBOMy pacrnpefeneHunio NMyLecTsa Uamn ycioBuio
ero UCnonb30BaHUA B Lenax coumanbHoro obecneyeHus B popme cT. 147
®epepanbHON KOHCTUTYUMNK;; (UCKyccTBO. 20 CYMTaeTCs, 4TO 3TO npencrasnseT
couManbHbIA MHTEpPeC: MNYHKT | - NCMOSIb30BaHME BCEro HeNPoOAYKTUBHOMO Un
3KCNJyaTupyemoro Toeapa 6e3 cooTBeTCTBUA NOTPEOHOCTAM XUNbs, paboThl 1
noTpebneHnsa HaceneHHbIX NYHKTOB, KOTOPbIE OH AO/DKEH UK MoxeT obecnedynTb
cBoern 3KoHoMmyeckon cygbbon [...] (BPA3SUIING, MAJIATE genyTtaToB).

Takum obpa3om, yXe ynoMSAHYTble KOHCTUTYUWOHHbIE CTaTbW B ApYyroe BpeMms
COOTBETCTBYET yXXe YNOMAHYTbIM YKa3aM 1 3aKoHaM. byab TO B OTHOLIEHWW OrpaHNYeHUI
NN CMAMYEeHNS NoCNefCTBUN NCNONb30BaHMA UMYLLECTBA. TeM HE MeHee, eCTb HeraTUBHbIE
MbIC/IN OTHOCUTENbHO npeobnagaHma Coto3a OCYLLECTBAATL IKCMPONpMaLNo nepes mMuoM
cBOMX (hegepaTmnBHbIX 06pa3oBaHNi, Cpean 3TUX MbICIEN Mbl MOXEM LOBECTM A0 JIIOMEHa:
(MARCAL, 2015; CARVALHO, 2008). TeM He MeHee, CTAaHOBUTCS SICHO, A0Ka3aTeNbCTBa B
OTHOWEHNUN CyOBHEKTOB, NEPEYNCIEHHbIX OCYLWECTBAATL CBOIO aBTOHOMMUIO B YyCJI0BUAX
3KCNponpuaunn B Bue 3akoHa. B 3ToM akTe Mbl BUAUM, 4TO KOHCTUTYLMA Mnepun yxe
BCTpamMBaeT KOHCTUTYLWOHHble OrpaHWYeHus, KOTopble BJINAKOT Ha WMCNOJIb30BaHue
MMYLLECTBEHHbIX MpaB Wau, ApyruMmy cnoBamMu: NpaBo BAafesnbla MO OTHOLWEHMUIO K
cobCTBEHHOCTU. B 3TON TOYKe HAaCTponKK Bbina NpoBepeHa B OpuUrnHaibHON opgorpadum, B
cootBeTcTBMM ¢ PROMPTUARIO DAS LEI CIVIS (SIC), STF NTATPUMEHWMO N. N° 12539.9,

MpaBo COBCTBEHHOCTU ABNAETCA €AUHCTBEHHbLIM UCKJIIOYEHUEM U3 MOSHOThI
MOMHOTbI, COrNacHo CT., 179 No 22 KoHCTa. imp., byaeT nponcxoamTb, Koraa
obuwecTtBeHHoe b6naro TpebyeT nMcnonb3oBaHWSA M UCMOJb30BAaHUA MMYyLLECTBA
rpa)kgaHuHa, ons HeobxoAMMOCTM UM NOSIE3HOCTM - 3aKOH OT 9 ceHTsbps 1826
roga, 3akoH, Het. 353 oT 12 uiona 1845 ropa. (FREITAS, 1876, cTp. 212-213, 224)

C y4yeToM noaxona, KOTOPbIN MMEET MeCcTO Ha NPOTSAXKEHMUN BCEN 3TOWN CTaTbW, Npeaens
TOro, KTO NMPOBOAUT MHAyrypauuio, a TakXxe npenenb aBTOHOMUU rocypapcTBa nepesg
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NNLOM CMSIFYEHMS NPaB U rapaHTWUA TOrO e BAafeHNs CTaHOBATCA KPUCTalbHO YUCTbLIMM.
Takum 06pa3oM, MOXHO TakKXe MPOBEPUTb BaXXHOCTb, MPUAaBaeMoe COLMaNbHO-
3KOHOMUYECKOW (YHKLMM MMYLLECTBA.

5. CTEMEHb YBbITKOB, MPUYNHEHHbLIX 3AKOHOM O YACTOM MOPOJE

OTOT 3aKOH npeaycMaTpuBaeT Lean, PYKOBOASALWME NPUHLMMALI, B LEeNdX NoggepXaHus
9KONOrnyeckn cbanaHCcMpoBaHHON OKpyXKatoLllen cpeabl. Kpome Toro, B pesysibTaTe 4ero B
3TOM BbINYKJOCTb CTpPaTerunm m onpepesieHMs B OTHOLWEHUN 3/1eMEHTOB, KOTOpble
COCTaBNAT ropoAckon naHawadT myHuumnanuteta CaH-lMayny. B 3ToM cMbiCne naeT B
YXUTAOWMA NPUHLMNAM U NpeannucaHmamM pecnybimkaHCKOro n geMoKpaTU4eckoro npaea,
KOTOPbIMW PYKOBOACTBYETCS BeCb HaALWOHajbHbIA NOpAAoK. TakuMm obpasoM, obuias
KOHKYpeHUnsa MyHuuunanumTeTa, Bblpe3aHHas B PepepanbHon KoHcTuTyumm 1,988, B
KOTOPOW/ OHa MMeET,

NckyccTBo. 23. 910 0bwwan komneTeHuma Coto3a, WTaToB, heaepasbHOro okpyra
N MYHULMNANUTETOB: NYHKT VI. 3aWmTbl OKpyXatowen cpelbl n 6opbbbl C
3arpsa3HeHnem B nwobon n3 ero gopm. Nckyccteo. 30. MyHnumMnannuTeTbl HECYT
OTBETCTBEHHOCTb 3a: | - 3aKOHOLATe/NIbHO MO BOMpoOCaM, NpencTaBAWMM
MeCTHbIN UHTepec; Il - nonoNHWUTL (enepanbHOE 3aKOHOAATENbLCTBO U
3aKOHOZATENbCTBO WTATOB B TOM, YyTo noaxoauT; [...] (BRSIL, PEAEPAJIbHAA
KOHCTUTYLMNA 1988).

3Had, 4To0 KOHCTUTYLMS, 0 KOTOPON UAET peyb, NpeaycMaTpuBaeT obLlyto KOMNEeTEHL IO
Coto3a 1 ero defepaTMBHbIX 06pa30BaHNIA B LIENsIX 3aLLMThI OKpYXKatoLlen cpelbl 1 60pbObl
C 3arpssHeHnem B noboin n3 ero popm. B 3ToM cMbic/iie OHa OblNa NPoOBEPEHA B TOW Xe
KOHCTUTYUMN B KOMMEHTApPUK, @ TakXe, oHa Bblsia NpoBepeHa B OpraHNYeCckoM 3aKOHe
MyHuumnanuteTa CaH-lMayny u B MyHMUMMNaAbHOM 3aKoHe Sdo Paulo:

Mpeambyna Mbl, npeactaBuTenn Hapoaa MyHuunnaanTetTa Sao Paulo, cobpaance
B YuypeauntenbHoM cobpaHuun, yBaxas 3anosean KOHCTUTYyUun @enepaTuBHOU
Pecnybankn bpa3snnns, obHapoaoBaTh, Moa 3almnTon bora, 3TOT OpraHN4ecKni
3aKOH, KOTOPbIV npeacTtaBaseT cobori OCHOBHOVW 3aKOH MyHuuunaamtTeTa Sao
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Paulo, ¢ uesnblo opraHun3zauuy OCyLeCTBJIEHUA BaCTW U YKpernaeHUs
JEeMOKpaTnyecknx MHCTUTYTOB m rpas 4denoseka. NickyccTeo. 13. [lanaTa, C
CaHKUMM M3pa, He obaA3aHa pacnopsXaTbCAa BONPOCaMUW KOMMETEHLMUU
MyHMUUMNanuTeTa, B YacTHocTu: (MonpaBku K nonpaBke 05/91) MyHKT | -
3aKOHOZaTesIbHO MO BOMNpPOCaMm, NpeacTaBAAWNM MeCTHbIN MHTepec; MyHKT Il -
[ONOJIHUTL (pefepasibHOe 3aKOHOLATeNIbCTBO M 3aKOHOLATesIbCTBO LWTATOB, B
KOTOPOM OHO NpUMeHUMoO; [...] (OPFTAHWUYECKNIA 3AKOH MYHULIMMAJIUTETA SAO
PAULO.).

OH npefycMmaTpuBaeT ynopsagovyeHUe 31eMEHTOB, KOTOpble COCTaBAAT
ropoackon naHgwadt MmyHuumnnanmteTa Sao Paulo. “UckyccTBo. 32. Ans uenen
3TOro 3aKOHa, Bnagesey v Blageney umyuwecTsa, rae peksamMa ycTaHOB/EHa
COBMECTHO M HEeCKOJIbKO OTBETCTBEHHOCTb 3a peknamy. [...]1.” (MYHUUUNANUTET
SAO PAULO, 3akoH No. 14.223/2006.).

Takum obpa3om, MOXHO BblJIO NPOBEPUTH: CYLLECTBYET OrpoMHasn pasHuua mexay obuien
KoMMeTeHUnen n KomneTeHumen MeCTHbIX WUIN JOMNOJIHUTENbHbIX UHTEPEeCcoB, B €ro
cooTBeTCcTBMU, byab TO B OTHOWEHWM (enepanbHOro UAN FOCYyfaApPCTBEHHOrO
3aKOHOoZaTeNbCTBa. B 3TOM akTe 370 BbINO OTMEYEHO, Kak cyMmTaeTcsa CT. 32, 3aKoH, HerT.
14.223/2006: KOTOpPbLIN HaflaraeT COBMECTHY0 OTBETCTBEHHOCTb 3a NpeanpuHUMaTENbCKYIO
UNn NpeanpuHUMaTeNbCKY LeATesIbHOCTb, MNO3ULMOHUPOBAHME MEHbLUEro B KayecTBe
napTHepa COOTBETCTBYIOLLEN AEATENbHOCTU. B 3TON CBA3M Mbl KpaTKO nepevyncnmnan gea
pelwieHmns, B YacTHocTu, Cyaa wTtaTa Sao Paulo (TJSP), B nonab3y MyHuumnanmtTeTa Sao Paulo,

PeweHna cypa (noa peructpauuen: 2018.0000081077, LOrOBOP,
anennaunoHHasa xanoba Ne 1040212-28.2016.8.26.0053, agMUHUCTPATUBHbBIN
WTpadg), NNWEHHbIN 3alWMTHOrO XapakTepa); Takxe 6blJlo NOATBEPXAEHO, YTO
CONIMAAPHOCTL, NpefyCcMOTPeHHas B cTaTbe 32 «3akKOHa 0 YUCTOM ropone» B
PeecTpe, 6bis1a 2018: 00.0060608504, COTTALLEHUE, rpaxnaHckasa anennaums /
Heobxoammasa npoBepka / wTpahel u apyrne obpasub N
0100869-31.2008.8.26.0053). (BPA3UNNUNA, Cyn wTaTa Sao Paulo.).

Ha OaHHbIN MOMEHT, 3aKOH, 0 KOTOPOM MAET peyb BAUAET Ha 3akoH, PenepanbHbln No.
8245, 14 okTsabps 1991 roaa. OH npeaycMaTpmBaeT apeHAy ropoOACKON HEABUXUMOCTU U
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COOTBETCTBYyOWME UM MPOLeAYypbl, KaK 3TO MpefycMoOTpeHo B CT.1 1 nyHkTe “EanHon
Poccun”: “ApeHfia ropoackon cobCTBEHHOCTUN pPeryanpyeTcs Noa0KeHUSIMN HACTOSALWEro
3aKOHa. EAQMHCTBEHHbIN NYHKT - OCcTaBanTecb perynnpyeMbiMun pa)kgaHCKUM KOLEKCOM ©
cneumanbHelMM 3aKoHaMK”. Takum obpa3om, MyHULMMNANNTET HE MOXET NPUHUMATb 3aKOHbI
0 rpakAaHCcKoM npase, a TeM Hoslee HanaraTb COBMECTHYIO U HECKOJIbKO OTBETCTBEHHOCTb
Mexnay Lessor n Renter, TeM cambIiM 3aTparnusas fobpocoBecTHOCTb, fAobpble obblvam n
[OroBOpHyto cesoboay, B COOTBETCTBUM C 3aKOHOM, HeT. 10 406 o1 10 aHBapsa 2002 roga.
CTtaTbda 421 B COOTBETCTBMU C ee pacnopsxeHnem. Ceoboga HaMa OCyLLECTBAAETCA Ha
OCHOBAHWUM 1 B pamKax coumanbHon yHKLUMK gorosopa; CtaTbs 422. Moapsaavvkm obs3aHbl
cobnofaTh, Kak TOJIbKO 3akJ/ll04eHUe A0roBopa, Kak U B ero UCNOJIHEHUN, NMPUHLUMNbI
nobpocosecTHOCTM U gobpocoBecTHOCTU. TakuMm obpasoM, 3TO BANAET Ha CBODOAHYIO
WHULWNATUBY, Bbipe3aHHY B COOTBETCTBUM €O CcT.170 KoHcTuTyummn 1988 roga. HakoHeu,
B/IMAET Ha NpaBo NoTpedbuTtens Ha BbIOOP M NPenATCTBYET ABUXEHUIO TOBApOB, 3aTparunsas
BCE paMKW, KOTOpble CBA3aHbl C NOTPebMUTEeNbCKON LenoYykon. Taknum obpa3om, “3akoH O
4YUCTOM ropoge” npesbillaeT CBOK 3aKOHOLATE/IbHYH KOMMEeTeHLUWo, Korga OH
HernocpencTBEHHO BMeLMBaeTCA B OOrOBOPHbIE OTHOLWEHMSA Mexay ApeHLaTopoM Wau
KommepcaHTOM 1 comodat’rio ropoACcKom XUNOA NN HEXXUNOA FOPOLCKON COBCTBEHHOCTH, a
TaK>Xe B KOMMNaHNAX 1 npodeccnoHanax, CornacHo ctatbe. 32 U NYHKTbl 3aKOoHa N°
14.223/2006.

CT.32 B COOTBETCTBMMU C 3TUM 3aKOHOM Briageney un Bnageney nmyuiecTesa, B
KOTOPOM YyCTaHOBJIeHa pekKJiaMa, HeCceT COBMECTHYK W HEeCKOJIbKO
OTBETCTBEHHOCTb 3a peknamy. [yHKT 1. KoOMMNaHWA-yCTaHOBLNK TaKxe
COBMECTHO N HeCKOJIbKO OTBeYaeT 3a TexHU4yecCcKue acrnekTbl M acnekThbl
6e3onacHOCTM YyCTAaHOBKMW peKksaMmbl, a Takxe ee yganeHue. NMyHKT 2. Y10
KacaeTcs 6€30MacHOCTM N TEXHUYECKMX acneKTOoB, CBA3AHHbIX CO CTPYKTYPHOMN U
3JIEKTPUYECKON 4acCTblo, TO COOTBETCTBYOLWME CNeunasncTbl TakXXe HecyT
COBMECTHYIO U HECKOJIbKO OTBETCTBEHHYI OTBETCTBEHHOCTb. [YHKT 3. 4YTO
KacaeTcs 6e30MacHOCTU U TEXHUYECKUX aCNeKTOB, CBA3AHHbIX C TEXHUYECKUM
obcny)XnBaHMeEM, TO KOMMaHNA N0 TEXHUYECKOMY 0DOCNY)XXMBAHUIO TaKXXe HeceT
COBMECTHYIO U HEeCKOJIbKO OTBETCTBEHHYI0 OTBETCTBEHHOCTb. [TYHKT 4. Jlnua,
OTBETCTBEHHbIE 3a 3TO 00bABNEeHMe, OyAyT HEeCTU agMUHUCTPATUBHYIO,
rpa>K4aHCKYyl0 W YroJIOBHY OTBETCTBEHHOCTb 3a [AOCTOBEPHOCTb
npencTaBsieHHON MHpopmauun. (MYHULUNTANUTET SAO PAULO, cTaTbs. 32 u
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NYHKTbl 3akoHa No 14.223/2006).

Takmum obpa3oM, oHa bbina cobnogeHa U NpoBepeHa B cneunasbHON YacTu KHUrK | 3akoHa
06 oba3aTenbcTBax, 'paxxpgaHckoro kKogekca bpasnnmn 2002 roga n B COOTBETCTBUM C
3akoHoM No. 8. 078 oT 11 ceHTs6psa 1990 roga. Takmm 06pa3oM, MOXKHO MPOBEPUTDL, YTO 3T
lopuandyeckne OUNAoOMbl, Cpegn npovyero 3aKOHOB, NMPUHOCAT JledyeHMe, a TakxXe
IOPUCANKLNIO B OTHOLLEHUMN KaXA0r0 KOHKPETHOr0 C/lyyas, yNOMSAHYTOr0 B CT. 32 U MYHKTbI
“3akoHa 0 Ynuctom ropoae”. CTaTb NOAYNPO3paYvHbIM ero adhdekTaumm n oTCyTCcTBME 0bLLen
KOMMNEeTeHUMN B 3TUX CyYasX. B 3TOM 3akKoHe MyHULMNaAMTET BHOBb BBOAUT HOBLUECTBA B
CUTYaLUN N KOHDAUKTBI C YNOPAA0YEHNEM KOHCTUTYLMOHHbIX N HEKOHCTUTYLMOHHbLIX HOPM,
a TakXXe 3aTparveaeT efepasibHble 3aKOHbI 1 3aKOHbI LITATOB: KOTOPbLIE HE NMPUOAI0T TaKoM
cepbl oxBaTa. Ha 3ToM 3Tane ero 06bekT TepaeTcs, ANCTaHUMPYSACb OT HOPMATUBHOIO
nopsAKa, KOTopbIn fo/KeH BbiTb 4ONOSHEH UM. B 4ONOSIHEHNE K CBOEMY AOMOJHUTENBHOMY
3aK0oHO4aTeNbHOMY noTeHumany. MNo3numns 3Ton 0TBETCTBEHHOCTM COBMECTHO N HECKOJIbKO K
BNagenbuy WAn BRafenblUy, a TakXe KOMMaHWi, NpenocTaBAdWNX YCAYTM N UX
COOTBETCTBYIOLINX CNELNANNCTOB, NOCArasa Ha HUX HebnaronpusaTHble 06sa3aTeNbCTBaA: 3TO K
WHHOBALMAM KOHCTUTYLMOHHOIO NopsaKa. B 3TOM To4YKe HAaCTPOMKKN Takasi OTBETCTBEHHOCTb
3aKoHO4aTeNs CTAaHOBUTCA BbIHY)XAEHHOW M aHTUFEPOMCTMYECKON, TEM CaMblM HaBpeaunna
AEeMOKpPaTUYeCKNM MpUHLUMNAM BEPXOBEHCTBA NpaBa. TakuMm obpa3oMm, 3aKOHOOATENbHbIN
opraH BMeluMBaeTcs B NakT Pacta Sunt Servanda, Kacalowmincs TobKo 3HAMEHUTOCTEN NN
NOAPSAAYMKOB WM TeXHUYeCKM pasroBapuBawwmx c lMepepaTynkamu, a Takxe
npenaTcTByeT NX Npodeccnsm npaBonpeemMcTsa Uin TpeTben 3auHTepecoBaHHON CTOPOHE,
KoTopasa byaeT 3aTpoHyTa, byab TO B UX NpaBax uan B nx obsasatenscteax. Ha aTon 6eroson
LOPOXKKE HeAOCTaTOYHO TONIbKO BOJIN 3aKOHOAATENA U HEOOX0AMMO YBaXKaTb MaKCUMY Tex,
KTO MOXXeT 60/iblle, OHa TakXe MOXXeT BbiTb MeHbLUe. Tak YTO 3aKOH, HeT. 14.223/2006, He
MMeeT CrneumnanbHOro 3akoHa, 3To B JaHHOM CJly4ae: 3aKoH obLlen pucankumm n MecTHbIX
NHTEPECOB, KaK yKa3aHo B Apyroe Bpemsa. OH HacTOATENbHO NMPU3biBaeT NOAYEPKHYTb
YPOKW, Ha KOTOPbIX OH AOCTYMEH,

[...] ®epepanbHasd KoOHCTUTYuus 1824 roga HagenseTr MyHuUMnNanuTeT
AOMUHUCTPATUBHBLIMA MPUCBOEHUAMM B COOTBETCTBUM C [OMOJHUTENIbHbLIM
3aKOHOM No 1 oT 1 okTabps TOro e rofa, NPUHATLIM 3aKOHOM OT 12 aBrycTa
1824 ropa. C npuxogom 3akoHa No 1 okTabpsa 1828 rona Bce ropofa v NOCEsKM
nMNepumn CTaam CoCTOATb U3 COOTBETCTBYIOWMX MYHULUNAJIbHBIX COBETOB. TakuM
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obpa3om, N03B0S1SA BaM 3ab0TUTLCA 0 BalLMX MHTepecax coobuiecTBa. HeCKONbKO
neT CNycTa CTPOroCTb KOHCTUTYLIMKN B HacTosLWEe BPeEMS B KOMMeHTapuu bbina
CMAr4yeHa C NOSABJIEHNEM W MPUHATUEM OONONHUTENbLHOro 3akoHa 1834 roga
[...]INOGUEIRA, 2012, cTp. 12, 21-22),

B 3TOT MOMEHT, COrJlaCHO NOroBOpPKaM,
Calmon, B cBoen guccepTtauun, Penepaumns n bpasnnus:

Calmon, Ha3Ban 3TO YyBCTBUTE/bHbIM ocnabneHnem MoauTuyeckon xaptum 1824
roga, kak: semefederalism. OgHako, B NOHMMaHUN COOTBETCTBYIOLLUX aBTOPOB:
osé de Aguiar dias; Alcino Pinto Falcao. 310 3amenneHne Npon3oLLIO M3-3a
NPUMEHEHNS NPUHLMNA nepefayn MNOJIHOMOYUNA, KBaaM(UKaLWK, OAHHON
COBPEMEHHON OOKTPUHOW. DTUM MNPUHLMUMNOM LEeHTpasibHOe MPaBUTENbCTBO
BO3BpaLLaeT OCyLeCTBJIEHNE OnpefesieHHbIX MOJIHOMOYUA, TEM CaMblM COXPaHAS
nog4YnHeHne MeCTHbIX OPraHoB BnacTW. (FALCAO; DIAS apud NOGUEIRA, 2012,
CTp. 22).

B 3TOM aKkTe 1 NpbKKK BO BPEMEHW N UCTOPUK: B CTaTbe 18, HaUMOHaIbHOr 0 NJiaHUPOBaHUA
1988 ropma, oH npepgycmaTpuBaeT, 4TO MNOJIMTUKO-aAMUHUCTPATMBHAA OpraHm3ayns
®epepaTmBHonM Pecnybnmkn bpasunma. Takum o6pa3oM MOHATO COKO30M, MOJIOXKEHNAMU,
befepanbHbIM OKPYromM M MyHUUMUNANTETaMU, B COOTBETCTBUN C 3TON KOHCTUTYLMEN.
Taknum obpa3oM, NoANTUYECKas U afMUHUCTPaTUBHAsA aBTOHOMMUSA Oblna NpoBepeHa B
OpgeHe ING cenyac, KOTOpbIA NOABOANT HacC K CT. 2-e MecTo, ®efepasibHON KOHCTUTYLLINK
1988 ropga. mes Ha nonHomo4msa Coto3a, B OTHOLIEHMN ero aBTOHOMUK, ero rapMoHu3aumm
NOIHOMOYUIN, TakuM o0bpa3om, 3aKOHOLATENbHOW, NCNONHUTENbHON N CyaebHon BRacTw.
Takum o6pa3om, 3T HE3aBUCUMbIE U FTAPMOHUYHbIE CUNbI MexXay coboln npoposxatT
ynoMsaTaTb COCTOAHWE CBOMX MOJIMTUYECKUX N aAMUHUCTPATUBHbIX aKTOB. [ 3TOro, To
eCTb, 3aKOHO4AaTENb: AO/DKHbI YBaXKaTb pa3aesieHne BnacTen u nx npenenbl, C TemM 4Tobbl
n3bexxaTb onpenesieHHoro apgekTaunm B OTHOWEHUAX BHYTPW COLMANbHON BHYTPU ©
NOTOMY, 4TO 3TO jungido Mepapxm4yeckKn Bbile HOPMbl U (hefepasibHOro 3akKoHa U
rocyfapcTBeHHOro npasa. C Apyron CTOPOHbI, y4MTbiBasA, 4TO 3TU apeHAaTopbl byayT
B/IMATb Ha NPUPOLOOXPAHHOE 3aKOHOA4ATeNbCTBO /II0OOro XxapakTepa, Mbl AOJKHbI MOMHUTD,
4YTO apeHa SBNAeTCA CBOEro poga yCTYynkoW NCNONb30BaHMA MpaB Ha HeABMXMUMOCTb. bylb
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TO B TEYEHME ONnpefesIeHHOro Uan HeonpeaesieHHoro nepnoaa, TakuMm obpasom, LOCTUTHYB
nonHoro obsiafatens Unm HeT. 3Has, 4YTO HeT BJlafeHna 6e3 coOBCTBEHHOCTY NN NMyLecTBa
6e3 BnageHus, n3-3a ero sui generis COCTOAHUN. B 3TOM KOHTEKCTE BaXKHO NMOAYEPKHYTb, C
TOYKW 3pEHMA NCKYCCTBA. 23, 3aKoHa, HeT. 8.245/1991.

NckyccTBo. 23. YeM MeHblle, TeM MeHbLUe: (...); MyHKT Il. ncnonb3oBaTb CBONCTBO
ans obbl4HOrO MAM npeagnonaraeMoro UCNOab30BaHUS, COBMECTUMOro C
XapakTepoM COBCTBEHHOCTW U ANS Lenen, Angd KOTOPbIX OHO NpeAHa3Ha4YeHo, U
JO/KHbl OTHOCUTLCSA K HEMY C TOWN XX€ OCTOPOXXHOCTbIO, Kak ecnn bbl OH Obin
BawumM; (...).

MponoKasa B 3TOM KOHTEKCTe, Ob110 NOATBEPXKAEHO, YTO 3aKOHOAATENb, B COOTBETCTBUM CO
CT. 582, 3akoHa, HeT. 10,406, 2002,

NckyccTBo. 582. paeTt Comodat’rio To xe oba3atensctBo. Comodat'rio o6a3aH
nepxaTb, Kak byaTo ero cobCTBEHHbIE, Bellb 3aMMCTBOBaHa, U HE MOXeT
MCNONb30BaTb €ro, HO B COOTBETCTBUMN C KOHTPAKTOM UM XapakTep ero, (...).

OH BO3N1aran Ha KpeaguTopa Takue xe oba3aTenbCTBa B OTHOWEHUN Lenn, 3aboTbl 1 3a60ThI,
Kak ecnn 6bl OHU 6binn ero co6cTBeHHbIMK. C y4eTOM BbIlEyNOMAHYTbIX CTaTen 6biio
YCTAHOBJIEHO, 4TO: B 3TUX KOHKPETHbIX C/ly4Yasax AyX BfafesibLa JIOKUTCA Ha apeHaaTopa u
KpeauTopa B COOTBETCTBUW C YCJIOBUSMU CaMOro 3aKOHa. JTO 3aBellaHune 3aKoHojaTens
BJieYeT OTBETCTBEHHOCTb KakK apeHaaTopa, Tak 1 ccyfogaTtens 3a Nojib30BaHMe npeamMeTom
NN3NHIA WA B3alMbl. Takum 0b6pa3oMm, BellHble NMpaBa HE MPUHMMAIOTCA BO BHUMaHWe,
MOCKOJIbKY OHW OTHOCATCS K COBCTBEHHOCTMW, HanpuMep, FOPOACKON TEPPUTOPUAbHbIN
Hanor (IPTU) mnn cenbckuin TepputopuanbHbin Hanor (ITR). Takum TOHOM 6bino
nogTBEP)XAEHO, 4TO: [MO MOEeMy MHEHWI0, 3aKoHOoZaTeslb NMOKPbIBAET apeHpaTopa u
Kpegutopa ANIMUS DOMINI NORMATIVO CONSTITUCIONAL, ToO eCTb C Y4YyBCTBOM
cobcTBeHHMKa, C aywon cobCcTBeHHMKa, C npouenypamm CobCTBEHHMKA, NOCPEeACTBOM
KOMaHZbl uMnepaTme npeobnagatolien HOPMAaTUBHOCTU]. B 3TOM KOHTEKCTe 3aKoHOAaTeNb
yCUnnBaeT Te3nc O npaBe BAafeHWs, OCHOBAHHOM Ha COBCTBEHHOCTMW, MOJIHOM WK
HeMnosIHOM BIAaAEHUN, WX fa)XKe Ha NpaBe Ha MOBEPXHOCTb U NANTY. 3TO 06beKTbl apeHbl,
CCYAbl MWW OTHOCALLMECA K apeHde WK CCyfe HeaBMXMUMOCTU. AHEMUA M NyTaHULa,
BblTeKatowlme n3 ctaten 32 3aKOHa O YNCTOM ropofe, yNoMsAHYTOM Bbllle, @ TakXe ee
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BOMMioLLee onepaTUBHOE OTCYTCTBMUE N3-3@ MOPOKOB KOHCTUTYLMOHHbLIX HOPM, B KOTOPbIX
OHa npepycmaTtpuBaeT: «CT. 22. C0o03 LO/KEH NMPUHATb 3aKOHbl MO: MYHKTY | -
rpaxpaHcKoe, TOproeoe, YrosoBHOe, rpoLueccyasibHoe, n3bupaTenbHoe, arpapHoe,
MOPCKOe, aBMaLMOHHOEe, KOCMUYEeCKoe 1 TpyaoBoe npaso; (...) ».

Taknm 0bpa3oM, 3aTparnBas YacTHYI0 KOMNETEHLUMIO NPodCo03a U/Wan 3aTparneasa apyrue
oTpac/v npaea. 3To cnefyeT NPUHUMATL BO BHMMaHWe B COOTBETCTBUN C € ANHCTBEHHbIM
NYHKTOM CT.23 ®efepanbHOn KOHCTUTYUMN 1988 roaa,

NckyccTBo. 23. 370 obuwaa komneTeHums Coto3a, WTaToB, hefepanbHOro okpyra
N MyHULMMANNTETOB:

EAVHCTBEHHBIM MYHKTOM. B pamMkKax AOMONHUTENbHbLIX 3aKOHOB ByAYyT MPUHSATBI
npaBuna cOTpyaHn4ecTBa Mmexxay Coo3oM 1 WwraTtamu, henepasibHbiM OKPYroMm 1
MyHMUMNanuTeTaMmn B Lenax obecnevyeHns cbanaHCMPOBAaHHOCTU Pa3BUTUA K
6n1arononyyns Ha HaluMOHabHOM YPOBHE.

YTo KacaeTcs gononHMTenbHoro 3akoHa N°. 140/2011. 3To, B CBOW oYepenb, NPMBOAMUT K
aOMUHUCTPATUBHBLIM pencteuam MmyHuumnanuteta CaH-layny, Takum obpasowm,
OpPraHM30BaHHbLIM B UCKYCCTBE. 9, TOro )Xe LOMOJIHUTEIbHOIr0 3aKOHa, 0 KOTOPOM UAET peuyb,

NckyccTBo. 92, AOAMUHUCTPATUBHBLIMU OENCTBUSAMU MYHULUNAUTETOB ABSIOTCS:
NYHKT | - ocywecTBneHne n obecnevyeHme cobnwogeHna Ha MyHULMUNANbHOM
ypoBHe HauunoHanbHOM 1 [oCcydapCTBEHHOW 3KOJIOrMYECKOW NOSINTUKN U APYron
HaLUWOHANbHOW W rOCYyOApPCTBEHHOW MNOJIUTUKMK, CBA3AHHOW C OXPaHOW
oKpyXxatouwen cpegbl; MyHKT Il - ocywecTBNeHne ynpaBieHUa 3KOJI0rM4eckumMn
pecypcaMu B paMKax cBoux obszaHHocTen; (...).

JononHuTenbHbIn 3akoH N° 140 oT 8 nekabps 2011 roga. B HEM M3N0XEHbI
HOPMbl B cooTBeTCTBUN C nyHKTamu I, VI n VIl KanyToB U e UHCTBEHHbLIM
NYHKTOM CT. 23 d®epepajbHOM KOHCTUTYuUUn 1988 roma: o coTpygHm4ecTBe
mexgy Cot3oM, WwTaTtaMun, enepasibHblM OKPYromMm U MyHuUUMNaAnTeTamn B
aAMUHUCTPATUBHbLIX OENCTBUAX, BbITEKAKOWMX U3 OCyLWeCcTBIeHUs obuen
KOMMeTeHUNN, KacaloLwenca oxpaHbl U3BECTHbLIX MPUPOAHbLIX NaHAWA(TOB,
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OXPaHbl OKpYyXalLwen cpelbl, 3aWUTbl 3arpa3HeHnsa B nwbon gpopme un
COXpaHeHus N1iecoB , hayHa n opa.

Taknm o6pa3oM, OH BHOCUT M3MeHeHMnsa B cTaTblo 1 3akoHa N° 6938 o1 31 aBrycrta 1981
roga. Ha pgaHHbIN MOMEHT MYHWUUWMaNbHbIA 3aKOH He YMNoJHOMOYeH CBOBOAHO
pacrnopsaTbCqd OOWMUMU HOPMaMU B OTHOWEHWUW OKpyXallen cpenbl U He
npenocTaB/IfeTCA 3aKOHOA4ATE/IbHO O MpaBe Ha NOJIHOE WKW HeBJlaflee, a TakXe NpasBo Ha
NOBEPXHOCTb UM fa)Ke HaJlaraTb COBMECTHYI0 U HECKOJIbKO OTBETCTBEHHOCTM Ha KOMMaHUu
N CneunasncToB B UX ycayrax. 3Has, 4To Takon akT Obln1 Obl 418 rocynapcTea: generaunen
Coto3a nam nNpu OTCYTCTBMM 0OLMX NpasBu No 3TOMY BOMNPOCY, B COOTBETCTBUM CO CT. 24, |,
V, VI, VIIl n a63aubl, sce (CRFB/1988),

NckyccTBo. 24. Coto3, WTaThl n ®defnepanbHbl OKPYr LOJIXKHbLI MPUHUMATb
O4HOBPEMEHHO 3aKOHbI NO: NYHKT | - Hasiorosoe, YMHAHCOBOE, NEHUTEHLNAPHOE,
3KOHOMMYEeCKoe N ropoackoe 3aKOHO4ATeNbCTBO; [YHKT V- NpoM3BOACTBO U
notpebnenmne; NMyHKT VI - neca, oxoTa, pbib0NOBCTBO, hayHa, OXpPaHa NpuUpPoabI,
3alUMTa NoYBbI N NPUPOLHBLIX PECYPCOB, OXPaHa OKPY>KatoLLen cpelibl U KOHTPOJIb
3arps3Henuns; MyHKT VIII - oTBETCTBEHHOCTb 3a ywepb okpyxatouwen cpege,
notpebutento, ToBapaM M nNpaBaM XYAOXECTBEHHOW, 3CTETUYECKONn,
NCTOPUYECKOWN, TYPUCTUYECKON N NaHAWwadTHON LEeHHOCTU. NyHKT nepsbin - B
COOTBETCTBMWN C KOHKYPUPYIOLLUM 3aKOHOAATeNbCTBOM KoMmneTeHumna Cotosa
OrpaHn4YMBaeTCa yCTaHoBAeHMeM obwmx npasun. MyHKT BTOPON - KOMMETeHUMA
Coto3a NpMHUMaTb 3aKOHbI 06 06WNX NpaBMaax He NCKAOYaeT OOMNOJHUTEIbHON
KOMMNEeTeHUNn rocyaapcTs. MyHKT TpeTuit - B dhepepanbHOM 3akoHe 06 obuwinx
HOpMax WTaTbl ByayT OCYLWEeCTBASATh MNOJIHYI0 3aKOHOAATE/IbHY KOMNETEHLUMIO B
COOTBETCTBUN CO CBOMMU ocobeHHoCTAMU. NMyHKT 4 - CBEPXCEMEMNHOCTb
henepanbHOro 3akoHa 06 obwux cTaHfapTax MNpuocCTaHaBAUBaeT
3pPEeKTUBHOCTb 3aKOHOAATEeNbCTBA WTAaToB, HaobopoT.

B 3TOM akTe B COOTBETCTBUWN C 3aKOHaMu: 3aKoH, HeT. 7.735/89; Homep 3akoHa 7.797/89;
3akoH N07.802/89, perynupyembin Ykazom 4.074/2002; 3akoH, HeT. 9. 605/98 un cT. 225,
(CRFB/1988). 3Hasd, 4To PenepanbHas KOHCTUTYUMsA 1988 roga ssnseTcs ropa3ao bonblue,
4eM PYKOBOACTBO WJIX FreHepanbHbli NjaH bpa3nnbCKoro rocygapcTaa, 3TO 03HAYaeT: 4To
HauMOHaIbHOEe MJaHUPOBaHME, HECOMHEHHO, ABNSETCA BeNYalllMM Hacnennem Hallewn
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CTPaHbl. YBaXXMUTeNIbHO 3TO 60NbLUON CHETYNK NPefoCTaBsIeHMsa YCayr U NpoayKToB, byab To
B €ro BHYTPEHHUX W BHELWHMX OTHOWEHUN. Taknum 0bpa3oM, Mbl MOXXeM LOCBE MPU3HaThb,
4YTO UCNOJIHUTENIbHAA, 3aKoHoLaTenbHasas N cynebHasa BnacTu, XO0TS U HE3aBUCUMBbI U
FapMOHUYHbI MeXy COB0N: OHW LOJHKHBI MOAYUHATBLCS CylecTByowen cTpykType B CF/88.
B 3TOM cMbIC/ie pa3geneHne BrnacTten MHMOoOpMMpyeT Hac 0 MacwTabax m npepenax,
onpegenswwmnx nx. Takum obpasom Buarque de Holanda (1996), B cBOen onTuKe U B
KpucTananyeckoM obpase coobiaeT Ham: «onpefesimTb CMbICA YTO-TO 0OBACHUTb, NOKa3aTb
CBO€ WCTUHHOE CMbIC/Ib.» TeM He MeHee, Mbl TOrfga Hayanu pefnlaTb HeEKOTOpble
coobpaxeHus, Kacatwowmecs TeMbl Peknama; Peknama n 6peHAnHr. Ba)XHO nNog4YepKHYTb
pa3HULY B peKiaMe u pekname u, TakuM obpasom, nos3xe onpenennTb, 4TO ABNAETCH
WHOWKATUBHOW peknaMon. 3Has, YTO 3aKOHOAATEeNIbHbIA OpraH He daeT Takoro
onpeneneHns, B COOTBETCTBUN CO CTaTben 6, 3aKoHa, HeT. 14.223/2006. Taknum obpa3om,
3TO 3aTPyOHAET 3aWmnTy MyHuuunanuTeTa, byab TO B aAMUHUCTPATUBHON 0bacTu uau B
cynebHon cepe, 3T0 MMeeT MeCTO B COOTBETCTBUM C Anennaumsamm, Kotopble bblin B
npegbloywmin pa3. 3To NPONUCXOAUT TOJIbKO 13-3a 00Len N HETOYHON (POPMbI COAEPIKAHNS,
BbIp€3aHHOro B 3TOM 3akKoHe. C y4eTOM TOro, 4TO AaHHbIA 3aKOH BbIXOAUT 33 paMKu
obpaweHna C oKpyXatwlWwen cpenon, ropoackMm 3akKoHOOLATENbCTBOM MU
3eMsenonb30BaHWEM: B TOM 4Yucie B AAHHOM apryMeHTMPOBOYHOM HaNOroBOM
3aKOoHOLaTeNbCTBe, afAMUHUCTPATMBHOM MpaBe, YroJI0BHOM MNpaBe, 3aKOHEe, B YaCTHOCTW, B
Kooekce o 3awmnTte npas notpebutenen. OH Takxe COAEPXUT OrPOMHOE KOJIMHYeCTBO
KOHCTUTYLMOHHBIX N HEDPAKOHCTUTYLMOHHbBIX HOPM, YTO BJIUSIET Ha TO, YTO Ha3blBaeTCH
ny6nnyHeiM npaBoMm. Takum obpa3oM: MeHble (Brajeney) He UMeeT OTHOLWEHMUS K
HapyLeHnto 1 WwTpadg ysenomaeHus, 6amxanwne o cCo3gaHnn B CBA3MN C OCyLLeCTBJIEHNEM
npeanpuHUMaTESIbCKON AeATEeSIbHOCTU UAn BU3HeC-KOMNaHUN Man genepcoHann30BaHHOM
KOMMaHWK, To eCcTb, 6e3 topnan4eckoro anLO, COCTOABLUENCA B apeHayeMon COBCTBEHHOCTH.
Takum obpasom, bbI10 NPoOBEPEHOD, KTO ocyLwecTBaseT busHec nnm bnsHec B COOTBETCTBUM
Co CT. 966 n nocnepywwme; Nckycctea. 1142 n nocnepyowme; ct.1.150 n cnepyqa scem
pak4aHCKMM KogekcoM bpasunanm, 2002 ron. B 3Tom normyeckoMm paccyxaeHuUn 3akKOoH B
KOMMeHTapun «4YucTtoii ropoa» obe3aBMXnB MeHblUe, Haka3blBas ero COOTBETCTBYOLWUM
YBeOMJIEHMEM O HapyweHUn n wTpage. MHe KaxeTcs, 4To 3To bbia cnocob, 4TO
MYyHULUMNANUTET HaLlen, NOTOMY YTO 3TO CaMbl MPOCTON Ccrnocob NpuMeHNTL YBeLoMJIeHme 0
HapyLweHun 1 wTpada, nepefasas HaA30pPHYIO OTBETCTBEHHOCTb MyHUUMNANMTETY. Taknm
obpa3oM, fenaTb 3TO, Kak ecan Obl NapTHePOM ObIIN TakMe KOMMaHuM, Ha OCHOBE CTaTbW.
32, n3 myHuumnanbHoro 3akoHa No. 14 223 n3 2006 roga, a Tak)Xe NoJHOMOYUA NOANLNN,
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BO3JI0XKEHHbIE Ha roCyAapCTBEHHY agMUHUCTPaUnio. Bce 370, 0 “MaHTUM OKpYy>XatloLen
cpenbl”. B 3TOM akTe npeobpa3zoBaHme Auto de HapyweHue n wtpad, Kak ecnm 6bl 3T0 HbIS10
HaKa3aHWeM OJ19 MeHbLUEro, KOTOpbIA AO/KEH KOHTPOJIMPOBATb M HaMNpaBaAaTb nNpouenypsl
LefloBON [eATeNbHOCTU, Kacalowmecs okpyxatLlen cpeabl. Takum obpa3oM, He NpoBoAas
Takoro Hag3opa, MyHUUMNanMTET BO UMA CT. 32, 3aK0oHa “YucTtbin ropos”, npeobpasyeT n
paccMmaTpuBaeT BNagesnbla B Ka4eCTBe HasloronfaaTesblmKa OCHOBHOro obs3atenscTea, 6e3
OLEHKN KOHKPEeTHOro ciayyasd. Takum obpa3om, No KpanHenh mepe, HaCUbCTBEHHO
HeobXx04AMMO MO3ULMOHUPOBATbL MEHbLIEE MECTO KakK COBMECTHOE U HeCKONbKO
OTBETCTBEHHbIX 3a NpeanpuHUMaTeNIbCKY0 AeATeIbHOCTb, KOTopasa AOJIKHa 3aTparneaTb
BCIO CTPYKTYPY HOPM U 3aKOHOB, KacCalLlWMXCa OKpYyXXatowen cpeabl. B 3Ton cBA3K, Ha
TepMUH Peknama, Mbl nomoraemM cebe B COOTBETCTBUN C YHEHMEM OOKTPUHbI,

Peknama sBNA€TCA KOJJIEKTUBHLIM KOMMEPYECKUM aKTOM, CMOHCUPYEMbIM
rocygapCTBEHHOM MAM YAaCTHOW KOMMaHuen, ¢ unam 6e3 nn4HocTu, B OCHOBE
3KOHOMUYECKON [eATeNbHOCTU, C Lesiblo NoowpeHns, NpsimMo UM KOCBEHHO,
notpebnenunsa npoaykTos n ycnyr. (NUNES JUNIOR, 2001, cTp. 21-23).

Mo cfoBaM aBTOpa: OH NPOAOJ/IKAET MAecTu KJacCumkKaumo pekiamsl,

Mo cnoBam Vital Serrano Nunes Junior u Yolanda Alves Pinto Serrano:
CyOBbEKTUBHLIN aCNeKT, MOXHO CKa3aTb, YTO peyb MAET 0 onpepeseHHON
NoOALEPXKE CO CTOPOHbI FOCYOapCTBEHHbIX WAM YaCTHbIX Y4YpexxOeHWun;
KOHTeyancT nmeeT 3KOHOMMYECKYIO CBA3b; PUHANUCT MMEET B Ka4yeCTBe NPsAMOro
NNN KOCBEHHOro 06beKTa CoOOencTBUE NMPoAaKe TOBAPOB WJWM YCAyr NyTeMm
3 (EeKTUBHOIrO pacnpocTpaHeHuns; MaTepnanbHbIA acnekT, B CBOK o4Yepenb,
CBSA3aH C cobbiTMeM B CpeACcTBaxX MacCOBOW MHMOPMALIMKN, MOMHS, YTO 3TO He BCe
coumnanbHble KOMMYHUKaUMUKN, KOTopble ByayT MHTErpupoBaTbCa B KOHLEMNLMIO
peknambl. (SERRANO n SERRANO, 2003 rog, cTp. 214).

Takum 06pa3oM, aBTOPbl KNAaCCUDULMPOBAIN PeKSlaMy Ha YeTbipe OCHOBHbLIX acrekTa, a
UMEHHO: CYObEeKTUBHBIN aCNeKT, KOHTEHTHbIN, DUHANNCTUYECKMIA N MaTepuanbHbii. Ons
3TUX aBTOPOB MponaraHaa - 3To Nobas popMa KOMMYHUKALWW, HANpaB/ieHHAsa Uan
HanpaB/JeHHasa Ha onpeaeneHHYo 0bLeCTBEHHOCTb UK HEeT, KoTopas, NpeanpuHuMaemas
HU3NYECKUM UK OPUONYECKUM JINLOM, FOCYAAaPCTBEHHbIM UAN YAaCTHbLIM, UMeeT 061acThb
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pacnpoCcTpaHeHns ngen, Kacarwmxcs Gunocopun, NOJINTUKN, SKOHOMUKIN, HAayKe, penruu,
NCKYCCTBY nam obwecTtBy. Takum obpa3oM, co3faeTca BnevyaTsieHne, YTO TepPMUHOIOr NS
“ObbaBneHne” B3sTa U3 YCNOBUN peknambl U peksaMbl. 3Had, YTO Lesib peknambl -
NPOABMXEHUE C Lenbio NoslydyeHna npubbiin, a Lefb pekiambl - pacnpocTpaHeHne naen,
Kacawowmxca Gunocopun, NOJIUTUKN, IKOHOMUKU, HAYKWU, PesiIurum, UCKYCCTBa WK
obwectBa. TeM He MeHee, HETOYHOCTb M obuwas ¢dopmMa 3akKoHa O YNCTOM ropope
noaTBepXxpaeTcs ewe pa3. B cooOTBeTCTBUM C 3TUM 3aKOHOM Kaxpoe o0bsBAEeHMe
CYMTAETCHA PeKJIaMHbIM, NO3TOMY BCe ABNAETCHA PEKJIaMHbIM, @ UMEHHO: OPUEeHTUPOBOYHOE
obbsBneHune; Peknama; CneumanbHoe 0b6baBNEHME; B COOTBETCTBUN C MNONOXKEHUAMN 3aKOHA
14.223 / 2006, cT. 6 °. Caput, NyHKT I, TO4KK «a», «b», «C». Y4nTbiBaa BbILLEN3IOXKEHHOE,
CBMAETENbCTBO TOr0, 4TO MyHUuMnannTeT Sao Paulo ownbaeTcs, SCHO AaeT NOHATbL: Koraa
OH obobwaeT N KBanUpUUUPyeT TEPMUH «peksaMa», NMpPUMpaBHMUBaAsA ero u npuaasas
TEePMUHY «peKNaMHbIN CTaTyC» CTaTyC peksiaMbl UK JIOroTUna uan norotuna. 3Has, 4To OHU
NMeroT NYNoBUHHYIO CBA3b B Pekniame munu lNMponaraHge n3-3a ycnosua SUI GENERIS TepMuHa
Ad: KoTopbIN MHOrAa paboTaeT B CMbIC/Ie peklaMbl, MHOT @ B CMbIC/1e peKnambl. Bo-nepsblX,
nyTaHuLa B NPpUBeAEHHbIX Bbllle TepMMHAX BO3HUKAET M3-38 COMHEHU B OTHOLIEHUN ero
NpUMeHeHns, 1 TaknMm 0bpa3oM OH UCMONb3yeTCs ANS pa3HbiX Lenen, byab TO B OTHOLWEHUN
HenpogeCcCnoHasioB UM YYEeHbIX U3 PEKJIAaMHOIro ceKkTopa u AnsanHepa. Takum obpasom, He
cnepyet nyTtaTb bpeHa ¢ JloroTunom, 3Has, 4TO B paMKax KOMMyHUKaLUUW IOroTun - 3TO
rpaguyeckoe n3obpa)keHne Ha3BaHUA KOMMNaHuW. B obnacTn peknambl N akafemMnyeckunx
KOMMYHWKaLWA OroTWM - 3TO CTUIM30BaHHOE NpeacTaBNeHne Ha3BaHUA KOMNaHUW 415 ero
XapakTepuctukun. Takum obpasom, 4Tobbl OXapakTepu3oBaTb ero, Heobxogummo
MCNoNb30BaTb onpefesieHHble BykBbl M UBeTa, 4TOObl coenaTb UX YHWUKAJIbHbIMMU,
MOKPbITbIMW 3KCKJIIO3UBHOCTbLIO M OOCTYMHbIMW ANna perncrpaunm B HaumoHaslbHOM
NHCTUTYTe npoMbiwneHHon cobcTtBeHHOCTM (INPI). CTaHOBUTCA COBEpPLUEHHO SICHO, YTO
NoroTun ABNSETCA npefAcTaBneHmemM bpeHga v B 3TOM CMbIC/1e ero MOXKHO paccMaTpuBaTb
KaK peknaMHyl peknamy un / Waum peknamy, B 3aBUCUMOCTU OT KaXKLOro KOHKPETHOro
Cny4vas: ecsiv OH UCNONb3yeTCA 3a npefesiaMu MecTa, rae OCyLeCcTB/SeTCA eATesIbHOCTb, C
TOYKWN 3peHUs NYHKT «6», NyHKT |, 4acTu cTaTbn 6 3akoHa Ne 14.223 / 2006. Y10 KacaeTca
CrneunansHoro obbaBneHNs, 3TO NPefyCMOTPEHO B NMYHKTE «C» BbILLEYNOMSAHYTOr0 3aKoHa,
B CBOIO 04epenb, OPUEeHTUPOBOYHOE 0ObABIEHNE: OHO HanpaB/ieHO TOJIbKO Ha onpejesieHne
B (PaKTUY4ECKOM MecCTe AeATeNbHOCTU NpeanpuaTui u / nam cneunanncTos, KOTOpble ero
ncnone3ywT; [...]. B 3ToM cMbicne ApeHpofaTenb unm ApeHAaTop, KOTOPbIA: He
COOTBETCTBYET PeknamMHoOM paMke B COOTBETCTBUMN C 3aKOHOM O YUCTOM rOpofe, MOCKOJbKY:
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He HacTpoeH Kak OprneHTMPOBOYHaA pekiiaMa, PeknamHasa peksiama, CneunanbHasa pekiama,
NIOroTUA AKX IOFOTUM, @ TakKXe CTuAM3auns, 41obbl xapakTepmnsoBaTb TUNOrpaduKy nan
CUMBOJI, KOTOpbLIN ee npepctasnseTr. Ha ApeHpgopaTtensa unam ApeHpaTopa He
pacrnpocTpaHsaeTCs AenCTBME MyHULMNANbHOro 3akoHa Ne 14 223 3a 2006 r., Kak yKa3aHo
BbllLe. 3Has 3TO: nogasnsowee HONLWMHCTBO A&, KOTopble AOXOAAT A0 CYyA0B, KacalTcs
TONbKO OpeHAoB, IOFOTUMNOB UM Ha3BaHUA KOMMOAHUK (MPUYyANMBOE Ha3BaHWE), HO Mbl
YBMOUM 3TO0 Mo3)e. YTO KacaeTcsa noroTuna, OH, B CBOK oYepenb, Obl1 BKOYEH B C/OBapb
NOPTYraJibCKOro A3blka Kak CUHOHMM JIOrOTMUNa: M3-3a TOro, 4TO €ro 4acTo UCNOJIb3YIoT
HenpodeccnoHanbl. OOHAKO 3TO He OYeHb XOPOLUO BOCMPUMHUMAETCA peKknaMmodaTensmMm v
An3anHepaMun, KOTOpble CHUTAKT 3TO B HEKOTOPOM pofe HEeTOYHbIM HeoNornM3MoMm. YTo
KacaeTcs bpeHpaa, 3TO, B CBOKO o4epedb, NPUBOAUT K AU depeHumaunm npogykTos nan
yCnyr, TO eCcTb: OpeHA Ncnonb3yeTcsa TOJIbKO ANA TOro, 4T00bl OTANYUTL NPOAYKT UK
yCcnyry OT ApPYyroro MAEHTUYHOrOo, aHasorMYHOro WAN aHaNIOTMYHOro APYroro
NMPONCXOXOEHNA B COOTBETCTBUM C YyCNOBMAMM CTaTbu 123, , 4, 3aK0oHa, HeT. 9 279/1996.
3Has, 4To B cooTBeTCTBYOWMX NyHKTaxX I, Ill Toro e 3akoHa ecTb CepTUMUKALMOHHBIN
3HaK 1 KoNTIeKTUBHbLIA 3HaK. TakuM obpa3om, Mbl MOXXeM f06aBUTb yvyeHue MNMMapanHLwa
(2005) oTHOCUTENbHO onpeaeneHns bpeHaa: «Mo onpegenenunto, bpeHOoM cynTaeTcs nobon
OT/INYMTENbHLIN 3HAK, MPUKPENNEHHbIN, HeobA3aTeNbHO, K NPOAYKTaM 1 ycayram». Ha 3ToMm
nyTW, CTAHOBACb AOCTYMHbIM TOJIbKO ONS perncrpaunum B Ka4eCcTBe TOBAPHOro 3Haka, U
nocne perncrtpaumu oH ctaHosutca ERGA OMNES, To eCTb npoTuB BCex. Takum obpasom,
BM3YasIbHO Pa3iMyUMble OT/INHMTESNIbHbIE 3HAKW NPU perncTpaumm 4ENCTBYIOT KaK rapaHTus
N NCKNIOYUTENIbHOE NPaBWUAO TOr0, KTO UX 3aperncTpmpoBan. 3To TO, YTO MOXeET BbIThb
N3BJsle4eHO B COOTBETCTBMM CO CT.122 3akoHa Ne2. 9 279/1996. B 3TOM KOHTeKCTe
nofvyepkmnBaeTCa: 3ainTa PUPMEHHOro HauMeHOBaHNA BO3HMKaeT aBTOMaTUYeCKN M3-3a
nofayun yvypeguTesibHbIX aKTOB OTAE/IbHON (PUPMbI U KOMMAHUN UAKM U3 NOMPaBOK K HUM, B
CcooTBeTCTBUM CO cTaTben 33 3akoHa Ne 1, c.. 8 934/1994: MonoxxeHue o nybanyHoOM peectpe
TOProBbIX KOMMAAHUN U CBSA3@HHOW C HUMMW LEATENbHOCTU N Apyrue mepbl. Tem He MeHee, B
COOTBETCTBUM CO CTaTben 13 «3akKOHa 0 4YUCTOM ropoge» 6biI0 NPOBEPEHO, YTO:
MYHULUMMNAANTET HeceT OTBETCTBEHHOCTb 3@ yrnopsaLoYeHue pa3MepoB, KOPPEKTUPOBKY B
3aBUCMMOCTU OT KOHKPeTHOro ciay4as. Takum obpasom, Bbl [OJIXHbI CHavana
npouHpopMmmupoBaTb [paxpaHMHa O CTaHpaapTu3auum Bawero bpeHga wuam Bawero
(KopnopaTMBHOIr0) UMEHU UK NoroTuna: B coOOTBETCTBMMU C 3aKOHOM, HeT. 12,527 / 2011,
COrJ1IacHO ycnoBuAM cTaTen: (CTaTbs 1, eaMHCTBEHHbIM ab3au n nyHKT, |, Il); (CT. 9-9 rnasa.
MyHKT, |, NYHKTbI «a», «6», «B» 1 NyHKT ll); (CTaTba 45); (CtaTtba 32 n nyHkT I, I, 1), [...]
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Takum ToHOM, obecne4ynTb cobnogeHne nonoxeHnin ctatbmn 41, Caput. NMyHKTHI |, 1| 3akoHa,
No. 14.223/06, 4TO NO3BOSET OCYLLECTBAATbL 3aKOH, NpeayCcMOTpeHHbIN cTaTben 13. Caput.
A63au 1 n nyHKTbl | - IV; n cnepgywowmne naparpagbl. Takum obpa3omM, CTaHOBUTCA
COBEPLUEHHO ACHO, 4YTO HWU bpeHA, HW noroTun, HWU UMA PerncTpatopa He HaCTPOEHbl BO
dpenme Peknambl. Kak 6bi10 cKa3zaHo paHee, He Bce CMWN 6yayT UHTErpupoBaHbl B
KoHUenuuio peknambl. B 3Tux ycnosuax, dyab 10 bpeHp unm PermcTpaumnmoHHoe
(KopnopaTuBHOE) Ha3BaHWe, UK faxke JIoroTun, UanM Kakon-To apyron norotun. OHu, B
CBOIO 04epenb, 3aKpenseHbl Ha hacade ux NpeanpuaTnia, roe oHW pa3BuBalOT CBOM BusHec
U NpeanpuHUMaTENbCKYIO LeATeNIbHOCTb, He AeflalT ux npeaMmeToMm nybnnyHowm
KoHUenTyanunsauumn, byab TO B OTHOLIEHUN OPUEHTUPOBOYHON MW CrieunasbHON peknambl.
TakK, Mbl MOXXEM NPOBEPUTD,

Ma ecTeCcTBEHHOIro UAW KPUANYECKOrO iNLa, K KOTOPOMY NMPUHaLJJIeXnT poHL
KOMMaHWN, 3TO MM YeN0oBeKa, a He Ha3BaHMe Belln, U He BXOAUT B Kjacc
OTJINMUTENbHBLIX 3HAKOB, €C/IN He B TOM, 4YTO, HaBellas eCTeCTBEHHOe Wn
topuamnyeckoe nMLo, faeT co3faHne ian NpoayKT Uan TOBap CTOMMOCTb LOJIKHbI
bonee nam HeNnpecTUXHOCTb. KpoMe TOro, 3TOT MAOC 3aK/04aeTCs B TOM, 4YTO K
HEMY MO>XHO OTHOCUTbLCS Kak K HemaTepuanbHoMy 6naro. (PONTES DE MIRANDA,
cTp. 4).

B ToM e cMmbicne, 4TO U Pontes de Miranda, HEKOTOpbIe acneKTbl ObIIM B TOM XKe CMbICe.
OHa 6bina npoBepeHa Vasconcellos (1957, cTp.5) B cooTBeTCcTBUM ¢ Tomazette (2013, cTp.
126-133), poBecTy NOHNUMaHNe, B KOTOPOM Ha3BaHME CIIYXUT “OTAeNbHO OT APYrux Belb”,
OTANYUTL NpeanpuHUMaTens oT APYrux. XopoLwo NU3BECTHO, YTO CYLLECTBYIOT pa3/inyHble
MOHUMAHMA B CBA3M C MPaBOBbLIM XapaKTepoM Ha3BaHUA busHeca, n, Takum obpasom,

a) Pontes de Miranda; Alexandre Freitas de Assumpcao Alves; Gladston Mamede;
Daniel Adensohn de Souza; Adriano de Cupis: NOHATb 3Ty NPMPOAY KaK NMpaBo
nnyHocTw; 6) ansa Jodao da Gama Cerqueira; Giuseppe Valeri; Sérgio Campinho e
Francesco Ferrara JUnior: NOHATb 3TOT XapakKTep KakK UMYLLECTBEHHbIe NpaBa; B)
Ona J. X. Carvalho de Mendonca e Marlon Tomazette; Ricardo Negrao: oHwu
NOHMMAIOT, Kak JinyHoe npaso. (TOMAZETTE, 2017, cTp. 183 - 185).

Tem He MeHee, NpU BCEM YBa)KeHUWN K NPaBO Ha AOKTPUHLI, KOPNopaTMBHOE Ha3BaHMe nmeeTt
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CBOWN 1OpUOMNYECKUA XapaKTep, a He TOJIbKO MO BOMPOCY O perncrpauum unm no Bonpocy
NMYLLECTBEHHbIX NPaB, MpPaBa JIMYHOCTU UM JINYHOrO NMpaBa, XOTSA 3TW YepTbl MPUCYTCTBYIOT
B MaTepuasibHOM UAKN HeKopropaTuBHOW. Taknum obpa3om, ero NpaBoBOM XapakTep UCXoauT
oT nybamyHoro npaga insculpido HeT (cT. 1, nyHKT Ill, CF/88); (nyHkT, XIV, XXXII, cT. 5-, cf/88
c/c (3akoH, HeT. 8.078/1990, cT. 12).Taknum obpa3omM, cywecTByeT NMPaBOBON XapaKTep
rocyfapCTBEHHOW MOJMTUKKA, OCHOBAHHOMW Ha OOCTOMHCTBE YeJIOBEYECKOW MEPCOHHI,
yKpenneHune cgepbl OeNCTBUA 3aKoHa M obecnevyeHune BanaHCa 3KOHOMUYECKON
nesaTenbHOCTN, CBOBOOAHOM KOHKYPEHLMW, NPpUHLMNA AOCTOBEPHOCTM WU NPUHLMUMA
NHGopMaLKMM OO0 KOHUA, TO eCcTb: obecneyeHne banaHca obbekTa noTpebutenbckoro ist,
nmbo B cuny 3alnTbl Ha3BaHUA OM3HecCa UK 3aWnThl 3aKOHOLATENbCTBA O 3alLlUTe npas
notpebutenen. CoxpaHeHNEe 3KOHOMUYECKOW LLEHHOCTW Ha3BaHWA OWU3HecCa, XOTH
obLLecTBEHHbIN NOPAAOK He mischaracterized npMHUMNOM MHGOPMaLMK, KOTOpas OaeT emy
Ornacky m ¢ 3TUM He cMmylaeT, YOJAUHEHUE ero CouMalbHON (YHKLMK B CUNy
KOPMNopaTMBHOIr0 Ha3BaHWA. B 3TOM e CMbICNe KOHUEeNnTyanm3aunm pekiamol, Kak ecnm Obl
3TO Oblna peknama yxe NpuUMeHaeTcs MyHuumnnanmteTom Sao Paulo, B COOTBETCTBUN C
3aKOHOM, HeT. 13 474, 30 nekabpsa 2002 roga. (KoTopblt npegycMaTpuBaeT naaTy 3a
HabnogeHne 3a peknamon 1 npegycMmaTpuBaeT Apyrue mMepsbl), a Takxke: 3akoH, Het. 12.115
- 0T 28 noHA 1996 roga (perynmpyetca Yka3om No 36 646/1996) (oTMeHeH 3akoHoM No 13
525/2003).

KoTopbll npefycMaTpuBaeT 3aka3 00bABNEeHUN B naHawadTe B MyHUUUNANUTETE,
yCTaHaB/IMBAeT MpaBuia AOCTaBKN 3TUX 0ObABNEHMIA, @ TakXKe nNpeaycMaTpuBaeT Apyrue
Mepbl. Kak yBepPSIHO B XXypHaJie 3aKOoHOA4aTeNbHON MHOPMaLMM 1 BKAKOYEHO B KpaTKue
BCTYNUTEJIbHbIE 3aMETKW, aBalnTe NOCMOTPUM

[...] Takum obpa3om, cHMTaETCA, 4TO roCcyfapCTBEHHbIE OpraHbl, Kak 006bI4HO,
obAa3aHbl cobnwpate MNpaBa, rapaHTMpOBaHHble KOHCTUTYLWOHHON
6e3onacHoOCTbIO [...]. CTONKHOBEHME MeXAY KOHCTUTYLUMOHHBIMK NPUHLKNAMMK, B
nepBYyto CTerneHn, TEM He MeHee B CJly4ae OCHOBHbIX Npas, TpebyeT, 4Tobbl 04HM
MOAEPUPYIOT CBOE NPUMEHEHNe nepen NLOoM Apyrux. Bmecte ¢ TeM cnepyet
NOOYEPKHYTb, 4TO ntoboe orpaHM4eHne MM ero NPUroHKa LOJIXKHbI ObITb
nopaepxaHbl B KOHCTUTYLUWOHHOM TekcTe. He cywecTByeT HUKaKUX
OrpaHMYeHUn No ocHoBoMonaratwuwemy npasy 6€3 KOHCTUTYLUOHHOW OCHOBBI
(ALEXY, 1993, p. 277; MIRANDA, 2000, cTp. 307). 3T0 03Ha4yaeT, 470 ntoboe
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nocnabneHne, orpaHnyYeHne Uan nnUWeHne cobCcTBEHHOCTU AOMNYCTUMO TOJbKO
Npu TOM, 4TO B KOHCTUTYUMN €CTb HegBYyCMbICNeHHble ocHoBaHuMA[..]. (LEAL, 2012,
CTp. 56).

C 3TON TOYKM 3peHNst COBCTBEHHOCTM B Ka4eCTBE OCHOBHOIO NpaBa. YTBepXXAeHne aBTopa u
HedONMOHUMaHMe MyHuuMnanmTeTa wTaTa Sao Paulo 6binnM NpoBepeHbl B NMPUMEHEHMUN
“3aK0Ha 0 YNCTOM ropoge”, KOTOpPbIN HENOCPEACTBEHHO 3aTparnBaeT pa3inyHblie 061acTy
OCHOBOMONaratwwero npaBa B OTHoweHUn cobcTBeHHOCTN. Ha gaHHOM 3Tane 6bio
NOATBEPXKAEHO OTCYTCTBME BKJlada WU NPaBoBOM NOALEPXKKN B KOHCTUTYLMOHHOM TEKCTE,
KOTOpble MOTyT AaTb ybexulie repMeeBTUKe, NPUMEHAEMON MyHMLMUNanMTeToM Sao Paulo
(MOONPE®EKTYPhLI). Taknm obpa3om, xapakTepulyeTcs NOATBEPXAEHWEM OTCYTCTBUS
MpuHumna SdpekTmnBHoCcTKU, MNMpuHunna UHPopmaunm, lMpuHunMna HpaBCTBEHHOCTH,
MpuHumna JocTomHCTBa Yenosevyeckom JIn4HOCTM M Apyrux. Takum obpasom,
AaOMWHUCTPATUBHBLIA aKT CTAaHOBUTCA HEOENCTBUTENbHbLIM B MOSHOM o0b6beMe unm
HeLeNCTBUTE/NIbHbIM, OOHaKO 3aKOHHOCTb aAMWHUCTPATUBHOINO akTa OCTaeTCsd B
3aBUCMMOCTUN OT KOHKpeTHOro cayyas. C Apyroin CTOpPOHbI, 3TOro He TpebyeTcs M3-3a
OTCYTCTBMUA naeHTudukaumm obnaraemoro Hajorom nuua, Ha KoTtoporo TpebyeTcs
rocyoapCcTBeHHasa agMuHucTpaumsa. Ha 3Ttom 3Tane, ogHo byaeT HabnwagaTb TONbKO
NIOMMYECKU CMbICIb NPUHUMNA TEPMUHbBI K, CYLLeCTBEHHas OCHOBa, KOTopas hopMupyeT BCe
PUNOCOCKN NN HAy4YHOE 3HaHWe BKKYasa CylecTBOBaHME MPUHUWUMOB, UIN faxe
NOTNYECKN BbIAEPXKM, KOTOPbIE BNYCKAIOT Kak YC/N0BUE WX OCHOBaHWE OENCTBUSA Mexay
APYrvMU CMbICISMU HEKOTOPLIX NOJIEeN 3HAHUA, COrIaCcHO COOTBETCTBEHHO indoctrinators,

MpuHUMAbl ABASIOTCA HOPMATUBHLIMUK 3aABAEHUSMU, KOTOPbIE UMET 06LLyo
LEHHOCTb WU HanpasAAKT MOHMMaHMe MPaBOBON CUCTEMbI, MPUMEHEHUSA W
MHTerpauum nnn paxe paspaboTky HoBbIX HOpM. [...] OHM aBndATCA
OCHOBOMOJAraloWmMMN NCTUHAMKU CACTEMbl 3HAHWW, KaK TaKOBOW MPUHATOM,
NOTOMY YTO OHW OYEBUAHbI UAW MOTOMY, 4TO OHU ObINM JOKa3aHbl, HO U MO
npakTU4YeCKMM MNpuyYMHaM OnepaTMBHOrO0 XxapakTepa, TO eCTb, Kak
npeanonoxeHunsa, Tpebyemble NOTPEOHOCTAMU UCCNEfOBAaHUA U MPaKTUKK
(REALE, 2003, cTp. 37.).

HapylweHne npuHLUMUNa ropa3fao cepbe3Hee, YeM HapylleHue noboro npasuna
HeBHMMATENbHOCTb K MPUHLMMY Noapa3yMeBaeT OCKOpbsieHWe He TOoJIbKO
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KOHKPETHOW 3anoBeAun, HO U BCEX KOMAHIHbLIX CUCTEM. ITO CaMas Cepbe3Has
dopMa HE3aKOHHOCTU MJIN HEKOHCTUTYLMOHHOCTW, B COOTBETCTBMM C PaAHIOM
JOCTUTHYTOrO MPUHLMNG, NMOCKONbKY OHa npeacTtaBnseT cobol NoBCTaHYeCcKoe
LBVXEHWE MPOTNB BCEWN CUCTEMbI, MOAPLIB €6 OCHOBOMONAraloWmx LeHHOCTEN,
HeOoNyCTUMYIO KOHTYMENNIO B €€ JIOrMYeCKMX paMKax 1 KOPPO3nio ee 0CHOBHOM
CTPYKTYpbl. 3TO NOTOMY, 4TO, C ockopbneHnem ero, npaBuaa, KoTopblie
NOAAEPKUBAT €ro CHMUXAKTCSA, U BCe CTPYKTYPbl CCbINIATCSA HAa B HUX.
(BANDEIRA DE MELLO, 2000, cTp. 748.).

CornacHo XypHany 3akoHogaTesnbHOW WMHGopMauum, [...] NpUHUUNBI HayKWK
ABJIAIOTCA OCHOBHbIMU, (hyHOAMEHTaNbHBIMWA, TUMNNYHBIMU NpeaJsioraMn, KOTopble
0byCTaHOBAATCA BCEMU NOCNEAYIOWNMN CTPYKTYPMPOBaHNAMMK. B 3TOM CMbIChe
NPUHUMNbI SBASAIOTCA OCHOBOW, 0CHOBOW Hayku [...] (FEDERAL SENATE).

Takum obpa3zom, Bbina npoBepeHa: MyHUUMNANMTET LOJIXKEH BO3LEpXWBaTbCA OT
OrpaHNyYeHNs OCHOBHbLIX MPaB, U3 KOTOPbIX Mbl MOXXEM MepevyncsinTb, B COOTBETCTBUU C
nyHKTOM, IX, XXIX, CT. 5, hbegepanbHON KOHCTUTYLUN B HacTosALLee BpeEMSA B CUe, Cpean
apyrux. B gukumm ctatbun. 38. Btopon ab3auy (N°2), nyHKT |, II; TpeTuin ab3ay (N°3), nyHKT
yeTBepThin (N°4), NekpeT No. 50,895, 1 okTs6ps 2009 roga. Ons Toro 4Tobbl MITHOPUPOBATH
CMOAENMPOBAHHbLIA NMPaBOBOM aKT UAM BM3HEC, HanpaB/EHHbIN Ha CHUXXEeHNEe CTOMMOCTM
Hanora, n3berasa mnm oTkNagbiBas ero ynnaTy WAN CKPbiBasgd MCTUHHbIE aCMeKTbl
reHepupyoLwmx cobbITUN NN PaKTUYECKOro XapakTepa COCTaBHbIX 3JIEMEHTOB HaNoroBoro
obsA3aTenbcTBa, HeobxoaMMO NpPUHMMaATbL BO BHUMaHWe, B HaCTHOCTU, BO3HUKHOBEHME:
OTCYTCTBME Lenn BegeHns busHeca unm 3noynotpebneHne opmon, [...]. 3To B cTaTbe. 38,
BTOPOW MYHKT YKa3a B KOMMEHTapun, ABe rnnoTesbl, KOTopble AO/KHbI ObITb paCCMOTPEHbI.
Bo-nepBbiX, OTCyTCTBME BM3HEC-Lenn, a BTopoe 3s0ynoTpebneHme gopmon. Takum obpasom,
nepBbIA HACTPOEH B OTCYTCTBUN BU3HEC-Lenn, 4TO: B COOTBETCTBUM CO CTaTben. 38, NYHKT 3,
npefycMaTpvBaeT BO3MOXHOCTb Hanbonee C/OXXHON nam 6onee foporocrosiien popMbl
ONS Tex, KTO B HEW y4acTBYET, Mexay AByMs nnun 6onee hopMamMu onsa npakTUKU Toro nan
MHOro aKTa. B fene Ha 3kpaHe, TO eCTb, cornacHo peweHuam Cyna (TJSP), ynoMsaHyTbIM B
npeabloyLwmni pas, pevyb naet: 3adaBuTenb, C 0AHON CTOPOHbI - MyHMUMNANNTET, C ApYyrown
CTOPOHbI - W rpaxKfaHe KOCBEHHO C APYroh CTOPOHbLI. 3Has, 4YTO 3TO 006A3aHHOCTb BCEX
3a60TUTbLCS O rocyaapCcTBeHHOM cnyxbe T.e.: (Map MyHuumnanuteTta Sao Paulo n ero
BCMOMOraTesibHbIX JINL), KOTOPble HECYT OTBETCTBEHHOCTb 3a rOCYAapCTBEHHYI0 CyX0y
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MYHUUMNANNUTeTa, a TakxXe BCe (MYHKUMOHaNbHble paMKU U (PU3NYECKUX UL UK
OpUANYEeCKUX UL 4aCTHOro npasa umaum nybamyHoro npasa). Takum obpasom,
MYHULMOAANTET B CBOEM HaA30pPHOM AeNCTBUU owmnbaeTca: Korga OH Mos3uunoHupyeT
MyHUUMNaAnMTeT B cocTosHMM ObsA3aTenbCTBa 3@ HapyLleHne, KOTOPOe OH He coBepLuals, OH
(DPOHTaNIbHO 3aTparvBaeT OrPOMHbIA CNEKTP HOPM M OCHOBHbLIX MPUHLMWMNOB, KOTOPbLIM
LOJKHA NOAYMHATBLCA rocyfapCTBEHHAa aAMUHUCTPpauns. B cBA3M € 3TUM, 3TO BAMSAET Ha
npaeBa MyHUUMMNanMTeTa, 3aTparmBaeT BCKO CTPYKTYpYy MyHuUUMUnanuTeTa, 4To genaet
MalWMWHY ABUraTbCsA, TO eCTb BCe obopynoBaHWe MyHuUMnanuteTa. BoxaeHne ero u
NPOM3BOLACTBO HEHYXXHbIX PacxoAoB. bosblioe y3Koe MeCcTo 3aKJlo4aeTCs B repMeHeBTuUKe,
NPMMEHAEeMON MyHMUMNanmTeToM Sao Paulo, T.e.: B 4OrMaTU4eCKOM TOJIKOBAHUN U B
xonogHon ¢opme 6bykBanbHOCTU 3akKoHa. Takum obpa3om, 3a UFHOPUPOBaAHUE
CMCTEeMATUYECKOro aHanm3a, KOTopbln BKJOYaeT B cebsi BCe paMKU HapyLleHus u wrpada
yBegomneHue (3Has, 4To AODMUHUCTPATUBHbLIA 3aKOH CBA3aH U OOJDKHbl 0bonTuch 6es
MUHUMaNbHbIX TpeboBaHMn, HeobxoguMbIX ONa ero nposepku: YTobbl mM3bexaTb
BO3HWKHOBEHUSA HapYLLUEHWA U3-3a OTCYTCTBUA BusHec-uenm nam 3noynotpedneHma gpopmon,
CMTyaumnun, KOTopble OTBJIEKAKT OT Lenn rocydapCTBEHHOro ynpasieHus. [llepel nnuom
BCEro BblleCKa3aHHOro B TECHOM CUHTEe3e, Mbl MOXXEM UMETb TOJIbKO OKOH4YaTesibHble
coobpakeHus.

3AKJTIOYUTEJIbHBIE COOBPAXKEHWA

Pa3BuTuMe 3TOM CTaTbW CAEAN0 BO3MOXHbLIM, B TECHOM CMHTE3€e, UCTOPUYECKOe BTOPXKeHMe
B CBeTe KpeaunoHn3Ma C Liefibio aHasim3a n noHnMaHns MHcTutyTa lMNocce, a Takxe 3aKoHa 0
cobcTBEHHOCTM. Ha 3TOM 3Tane 6blJI0 OUueHeHO, KakoB Tun obpalleHnsa ¢ BrageHnem u
NpaBoOM Ha COOCTBEHHOCTb: M NPobaeMbl NPOSBAEHUS Ye10BEYECKOro CyLecTBa B 3TOM Tune
OTHOWeEHMN. C y4eTOM 3TOr0 pa3MbllJIEHNS MOXHO OblN0 OLEHUTb NPeMMyLecTBa |
TPYAHOCTM paboTbl C 3TUMU MHCTUTYTaMK. DTO NO3BONIO HAaM NCMOJIb30BaTb aHANOMMIO Kak
cnocob Ananora BO BpeMeHu 1 CKBO3b BpeMs. B uenom ucnonb3oBaHHas dbubnuorpagus,
BKJIl04aA Teopuun, KoTopble B 060N MOMEHT KaXKyTCH HE MMEIOLWMMMN OTHOLIEHUSA K 06beKTY
JaHHOW cTaTbu. Mo KpanHen mepe, abCTPaKTHO, OHW BbipaXKaloT MNOCTOAHHbLIA UHTEpPEC K
obcyxpgaemMomy npeameTy: n3-3a ero obbemMa 1 oTpa)KeHus B Apyrux 06acTsax 3HaHUM K
6pa3unbckoro npasa. Takum obpasom, ycnosue BnageHus Sui Generis Ha camoMm pene
ABNSETCSA BaXKHbIM M COLMANIbHO 3HAYMMbIM, U B 3TOM OTHOWeEHUN cyaebHaa npakTuka
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ocTaeTcs TBephon B cobnofeHnn MakTa Mexnay CTOpoHamu, npefoTepawas nwobble
CcobbITWSA, KOTOPble MOryT MOBJIMATb Ha OCHOBHblE MpaBa W rapaHTWKN, Kak OCHOBHble
npeanonoXeHna Hawa PoauHa 3akasbiBaeT. B 3TOM KOHTeKCTe OblJ10 OTMeYyeHO W
NOATBEPXAEHO, YTO: MeXAUCUUMIMHAPHOCTL paccMaTpuBaeMoro BOMpoca sBNAfeTCH
pe3ynbTaTOM 3TOW NYMNOBWUHHOW W SUi generis CBA3W BAafeHWUsA. ITO NOATBepKAaeTCH
LOKTPUHOWN, 3aKOHaMu 1 paboTon nccneposatener U3 SBHO Pa3poO3HEHHbIX AUCLUMNINH.
TakuM TOHOM U Nepeg ANLOM NJOTHOIrO CUHTE3a: bubnunorpadusa, ncnonbsyemas B obLmMx
yepTax, He UCKaXKaeT CJIOXKHOCTb TeMbl, HE FOBOPS YXKe 0 CTPYKType ee NpuTAaA3aHui.
CnepoBaTeslbHO: YyAOB/JETBOPUTESIbHOE AOCTUMXEHUEe 0OWMX U KOHKPETHbIX uenen,
NoCTaBJIEHHbIX B JAHHOW CTaTbe. Teopusa KpeaunoHU3Ma nMena nepBocTerneHHoe 3HavYeHne
N3-3a ee UCTOPUYECKOro COLEepXaHUsA, HO M3-3a BO3SMOXHOCTWN CpaBHEHUS, NOLYEPKMBAS
BaXKHOCTb NMPMMEHNMOCTMN 3aKOHOB B OTHOLLUEHUW B3rN1540B Ha COBCTBEHHOCTb, BNageHue u
BllageHune. TakuMm obpa3omM, paccmaTpuBaemas Teopusa (YHKUMOHUPOBaNa Kak TYHHesb
BPEMEHU UM KaK OTPaKeHue NPouCXOoXLeHUs ofepXUMocTu. Takmm obpa3om, cTao
BO3MOXHbIM UCCNef0BaHNEe UCTOPUYECKON LLEHHOCTUW, KOTOpOe chenano BO3MOXHbIM MO
aHasoruun: TpebosaHne NpMpaBHUBATL U AMANOr O Npase BlajeHWs U ero NocnefCcTBUAX ons
aenctenn nwogen. byab TO N0 OTHOLWEHMWIO K BpEMEHaM MPOLUJSIOro UM MO OTHOLIEHWUIO K
CerofHsWHEMY AHIO: Nog4YepKMNBas, YTO 3TO HE NPOTUBOCTOSAHNE MeX Ly D0XeCTBEeHHbIMU
3aKOHaAMM WU 3€MHbIMW 3aKOHaMU, UMes TOJIbKO HaMepeHue nNpeacTaBuTb, C LO/DKHBIM
y4yeToM nponopunn: npasgononobuve n geiMm gobporo npasa mexay OHuW. UTak, Teopuun
Fonorpaguyeckon BceneHHon; 6onbwon B3pbiB; ObWas U reamoueHTpuUYeckas Teopus
OTHOCUTEJIbHOCTU: OHWN MO-MPEXHEMY TaK e BaXKHbl, Kak U Teopus KpeaunoHusma. B KoHue
KOHLLOB, 3TN Teopun ABNAIOTCS CBMAETENbCTBOM HEYTOMUMOWN Yel0Be4eCKOWN carun, Kotopas
CTPEMUTCA JOCTUYb MW pa3rafaTb NPOUCXOXIeHne BCeNleHHOW, Byab TO € NOMOLLbIO
npaBujia Bepbl UAM Haykn. Ha 3TOM 3Tane 3TU Teopumn ABAAIOTCA NOATBEpPXAatoWnmMu
OCHOBaHUAMU UHTENNIEKTYyaslbHON COOCTBEHHOCTM UMM aBTOPCKOro npasa, Takum obpasom,
6e3 kakon-nnbo rmMbkoCcTn Takoe NpaBo MOXeT OblTb KNACCMPULMPOBAHO U NMOHATO B
3aBMCUMOCTU OT KOHKPETHOro cny4as, HanpuMmep: [MHTennekTyanbHOe NpaBo BlafleHus, B
CBSI3M C €ro YC/0BMEM SUi generis 3TO KaCaeTCsa KakK HeMaTepurasibHOro npasa, Tak u rnpasa
COOCTBEHHOCTM, TEM CaMbiM (hOPMUPYS TPOWHYIO OCHOBY, KOTOPYK OHO JaeT BJlafeHuto,
MOCKOJIbKY OHO OXBaTblBaeT HeMaTepuasibHbI XapakKTep MopasibHbIX NpeporaTtue u, C
LPYron CTOPOHbI, MaTepualibHbIX B CUJY NpaBa COOCTBEHHOCTU W, C APYron CTOPOHbI, NpaBsa
cobcTBeHHOCTM]. Ha gaHHOM 3Tane HaumoHanbHbIA yKa3, cyaebHble peweHns cynos u
LOKTPWUHA COCTaBJIAOT BCIO MPaBOBYK W LOKTPUHAJIbHYIO OCHOBY O/ NoALep)XXaHus
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coumanbHoro 6anaHca B oTHoWeHUN TpeboBaHM, OCHOBaHHbIX Ha NpaBe COOCTBEHHOCTUN U
npase BAafeHNSA. Y4MTbiBas akTyaslbHOCTb TeMbl, €ee MaclwTab n oTCyTCTBUE KaKON-nnbo
31aCTUYHOCTU, MOXXHO YBUAETb, 4TO: Bbiclwine y4yebHble 3aBefeHNs Mornanm Obl yoenaTb
bonbwe BHUMaHUSA WHCTUTYTY COBCTBEHHOCTU N COOCTBEHHOCTM, OTMeYas, YTO: TakoMm
BOMPOC SIBNSETCSA OCHOBOW M BHYTPEHHEN CTPYKTYpPOW NpaBa . Bce ABNSeTCSA BlafeHNEM, 1 B
HEKOTOPOM CMbIC/e naes cobCTBEHHOCTM Bbla NOCTPOEHa, TakMM 06pa3oM, BCe ABAAETCS
COBCTBEHHOCTLIO, HO NINLWb HEMHOrKe byayT nmeTb [loMeH. 3Has, YTO NpaBoO OCHOBAHO Ha
TpeHore: Xu3Hb, ceobofa n Hacnegue. 7o NPMBeNo Obl K MOBbLILLEHUID TEXHUYECKON
KBanupukauum, noBbiCMAo 6bl 3PPEeKTUBHOCTb FOCYAapCTBEHHbIX CTPYKTYyp B
npenocTaB/€HUN YyCayr, TeM CaMbiM YMeHbLWMUB: cyaedbHoe oopMaeHME N MUPHYIO
rapMoHmu3auuo Tpmnagbl: ABTop; OTBeTYUK M cyaebHasa BnacTb (rocygapcTBo-cyabs). B aTom
CMbIC/e CPeACTBa, UCMOJIb30BaHHbIE MPY CO34aHMUN 3TOM CTaTbW, NO3BOMAN SOCTUYL 0OLLNX
uenen n NnogYyepkHyTb BaXXHOCTb NpaBa COOBCTBEHHOCTW U NMpaBa BNlafeHNa B MaTepnasibHOM
N HemMaTepunanbHON counanbHOM cepe n B npaBoBon chepe. Takum obpa3oM, 3aKOH O
PoauHe HaxoauTcsa nog 3awmton bora, BEATI POSSIDENTIS (pa 6narocnoBuT ero Annax u
NPUBETCTBYET).
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